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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1833) 


In re Prorta Unton Stock Yarps Company. P&S Doc. No. 5. De- 
cided August 20, 1948. 


Rates and Charges—Modification of Prior Orders—Effective Date of Order 


Since the parties are agreed and no objection has been filed the order of May 12, 
1947, as modified and extended by the orders of November 18, 1947, and 
May 5, 1948, is further modified so as to authorize the changes requested 
in the petition filed by respondent on June 9, 1948, and, for good cause shown, 
this order shall become effective in less than 30 days, namely, on the eleventh 
day from the date hereof. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. C. B. Heinemann, Jr. of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.). The respondent is now 
operating under an order issued on May 5, 1948, which continued in 
effect the rates and charges authorized by the order of May 12, 1947 
(6 A. D. 425) as modified by the order of November 18, 1947 (6 A. D. 
1049). 

By petition filed on June 9, 1948 the respondent requested certain 
modifications of the current orders. 

Notice of this petition for modification was published in the Fed- 
eral Register on June 30, 1948 [13 F. R. 3608]. This notice set out 
in detail the modifications requested. The Peoria Packing Co., Inc., 
objected to the modifications sought by respondent on several grounds. 
However, its objections were subsequently withdrawn because the 
reasons for its objections had been removed. No one has indicated a 
desire to be heard in the matter and on August 16, 1948 the Livestock 
Branch filed an answer recommending that the petition be granted. 
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Inasmuch as the parties are agreed and no objection has been filed 
the order of May 12, 1947* as modified and extended by the orders of 
November 18, 1947** and May 5, 1948*** is further modified so as to 
authorize the changes requested in the petition filed on June 9, 1948. 

The respondent who must prepare for and be ready to comply with 
this order on its effective date, desires to have it become effective as 
quickly as possible. All interested persons have been afforded a 
period of 15 days within which to be heard in the matter. The Pack- 
ers and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary 
for good cause allows the change on less notice. Any undue delay 
may result in adversely affecting marketing facilities. Accordingly, 
good cause is found for making this order effective in less than 30 
days. It shall become effective on the eleventh day from the date 


hereof. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1884) 


In re James F. Dawson, Jr. P&S Doc. No. 1771. Decided August 26, 
1948. 


Dismissal of Complaint—Failure To Sustain Allegations in Complaint of False 
Entries and False Statements of Fact Made in Respondent’s Annual Reports— 
Order To Keep Accurate and Complete Records 


Where, in a disciplinary proceeding, respondent, a registered dealer under the act,. 
engaged in the business of buying and selling livestock at the Union Stock 
Yards, Chicago, Illinois, posted as a stockyard, was charged in the complaint 
with violating the act by making false entries and false statements of fact in 
his annual reports and by failing to keep proper records, it is held, that, in 
view of the findings and conclusions reached herein, no suspension of his regis- 
tration appears to be warranted, and the allegations in the complaint that the 
respondent made false entries and false statements of fact, in his annual re- 
ports, resulting from misstatements of items of expense or profit incident to 
his business, should be dismissed, but respondent is ordered to keep such 
accounts, records and memoranda as fully and correctly disclose all transac- 
tions involved in his business, including as to each item of expense, the date, 
amount, purpose, and to whom paid.t 


*6 A. D. 425.—Ed. 

**6 A. D. 1049.—Ed. 

*e*7 A. D. 389.—Ed. 

+Reference to other points involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 





7 A.D. JAMES F. DAWSON, JR. 613 


Mr. Richard F. Roche for complainant. Mr. John J. Toohey, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 et seq.), instituted by a 
complaint filed October 22, 1946, by the Director of the Livestock 
Branch, Production and Marketing Administration. Respondent is 
a dealer engaged in buying and selling hogs in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois. The complaint 
charges that the respondent violated the act by making false entries and 
false statements of fact in his annual report filed with the Department 
covering the calendar year 1943, and by failing to keep such accounts, 
records, and memoranda as fully and correctly disclosed all transac- 
tions involved in his business. 

A hearing on the matter was held at Chicago, Illinois, on May 1, 
1947, before John J. Curry, a hearing examiner of the United States 
Department of Agriculture. Richard F. Roche, attorney, Office of 
the Solicitor, appeared for the complainant. The respondent ap- 
peared in his own behalf. , 

The complainant offered in evidence, through Wallace P. Winkler, 
an accountant, the annual report filed by the respondent with the 
Department for the calendar year 1943, which report was signed by 
the respondent. There was also offered in evidence, in exhibit form, 
a comparative statement for 1943 showing the results of an audit of the 
books and records maintained for the respondent by his clearing 
agency, Frank Keys, Inc., as compared with the operational figures 
obtained from the annual report filed by the respondent, and showing 
also the differences between the two sets of figures. 

The complainant filed suggested findings of fact and conclusions 
with the examiner. None were filed by the respondent. On July 29, 
1947, the examiner filed a report in which he concluded that respond- 
ent did not wilfully make false entries and false statements of fact 
in his annual report for 1943, as charged in the complaint. How- 
ever, he did conclude that the respondent failed to comply with sec- 
tion 401 of the act and recommended that the respondent be directed 
to keep such accounts, records, and memoranda as fully and correctly 
disclose all transactions involved in his business. The complainant 
filed exceptions to the report protesting the failure of the examiner 
to recommend a suspension of the respondent’s registration. The 
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complainant requested oral argument. No exceptions were filed by 
the respondent. In lieu of oral argument the complainant was per- 
mitted to file a written statement in support of its position. The re- 
spondent was permitted to file a comparable statement. The state- 
ment of the respondent was filed by Mr. John J. Toohey, Attorney 


at Law, Chicago, Illinois. 


FINDINGS OF FACT 


1. The respondent, James F. Dawson, Jr., is an individual whose 
address is 214 Livestock Exchange Building, Union Stock Yards, 
Chicago, Illinois. At all times material herein he was registered as a 
dealer under the provisions of the Packers and Stockyards Act, 1921, 
as amended, and was engaged in the business of buying and selling 
livestock, to wit: hogs, in commerce, on his own account at the Union 
Stock Yards, Chicago, Illinois, posted as a stockyard subject to the act. 
(9 CFR 204.1). 

2. The following differences appear between the items reported by 
the respondent in his annual report for the year 1943 and the same 
items as disclosed by the audit: 


Item Per audit Per — = Difference 


Clearance and other commissions $630. 78 $1, 105. 06 $474. 28 
Feed expense 766. 46 Ec 
IR dais ptincatkbin nk vakinka ocaniniene amsineamone® 94. 36 

Net profit 5, 131. 24 


3. The respondent failed to keep such accounts, records, and memo- 
randa during the year 1943 as fully and correctly disclosed his ex- 


penses of doing business, 
CONCLUSIONS 


Section 401 of the act (7 U.S. C. 221) requires registrants to main- 
tain written records which truly and correctly disclose all transactions 
involved in their business. Whenever the Secretary finds that exist- 
ing records do not fully and correctly disclose all transactions in- 
volved in the resgistrant’s business, the Secretary may prescribe the 
manner and form in which such records shall be kept, and thereafter 
any registrant who fails to keep such records, as prescribed, may be 
fined or imprisoned or both. By virtue of section 402 of the act (7 
U.S. C. 222), it is unlawful for any person wilfully to make any false 
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entry or false statement of fact in any annual report that he is re- 
quired to file with the Department pursuant to the act. 

For the effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regu- 
lation maintain complete and accurate records covering all trans- 
actions handled by them. Such records and the annual reports 
submitted by registrants to the Packers and Stockyards Division con- 
stitute a principal source of information concerning a regulatee’s 
activities and a means for ascertaining whether any of his activities 
are in violation of the law. If irregularities or violations of the law 
are concealed by the keeping of incomplete or inaccurate records, the 
problems incident to enforcement of the provisions of the act are 
greatly increased. 

Respondent's explanation of the difference between the audit and 
the annual report figures covering “Clearance and Other Commis- 
sions” amounting to $474.28 is as follows: The amount of business done 
by the respondent did not permit him to employ permanent employees. 
On occasion he hired extra help for a few hours a day to assist in the 
sorting of hogs or in having them weighed. Respondent would pay 
such help out of his own pocket. He maintained a personal record of 
such expenditures but did not show the names of the persons to whom 
such monies were paid. He reported his expenditures to his clearing 
agency at the end of the year and the agency in turn included such 
figures in the respondent’s annual report. The respondent testified 
that he did not report the item under the heading of “Other salary 
and wages”, the classification provided on the annual report form, 
because he did not consider casual help as regular employees. He testi- 
fied further that he presently understands that the expense should not 
have been reported under the classification of “Clearance and Other 
Commissions.” In view of his explanation of the entry, it does not 
appear that the respondent reported falsely and wilfully with respect 
to the item of “Clearance and Other Commissions.” 

With respect to the difference in feed expense amounting to $486, 
the witness testified that this sum represented out-of-pocket expense 
which he handled and reported in the same manner as the previously 
discussed item of expense. The money was paid to extra help who 
were hired to pick up salvaged corn from the pens of commission 
firms and for getting the use of pens having such corn in them. It 
has now become a matter of common knowledge that in 1943 dealers 
operating at the Union Stock Yards, Chicago, Illinois, made a practice 
of buying such corn. It is reasonable to believe that the respondent. 
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did likewise, and taking into consideration the volume of his business 
he may well have purchased sufficient salvaged corn to account for the 
difference between his reported expense for feed and his expense for 
feed as determined by the audit. Accordingly, it cannot be said with 
certainty that the respondent reported wilfully and falsely with respect 
to this item of expense. 

The respondent understated in his annual report for 1943 an item 
for “Other Expenses”, there being a difference of $54.47 between the 
audit and the annual report figures. The Government accountant 
testified that on the basis of the audit, the respondent understated this 
expense. The respondent was not questioned with respect to the item 
nor did he offer any explanation of it. Under the circumstances, there 
is no basis for finding that the respondent knowingly and intentionally 
made a false entry of the item. 

The difference between the audit and the annual report figures con- 
cerning respondent’s net profit for 1943, amounting to $899.60, reflects 
largely the differences in the items of expense discussed above. Ac- 
cordingly it cannot be said that the respondent reported falsely in 
connection with this item. 

The respondent did not comply with section 401 of the act since he 
failed to keep such accounts, records, and memoranda as fully and 
correctly disclosed all transactions involved in his business including 
the items of clearance commissions, feed expense, and other expenses. 
Such a failure to comply warrants a direction to the respondent to 
keep hereafter adequate records disclosing all transactions involved 
in his business. 

The Production and Marketing Administration, the complainant 
herein, suggested that the respondent’s registration be suspended for 
a period of 30 days. In view of the findings and conclusions reached 
herein no suspension appears to be warranted. 


ORDER 


The allegations in the complaint that the respondent made false 
entries and false statements of fact in his annual report for the year 
1943 are hereby dismissed. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all such transactions involved in his busi- 
ness, including as to each item of expense, the date, amount, purpose, 
and to whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 
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In re Tuomas J. Manonry. P&S Doc. No. 1755. Decided August 
26, 1948. 
Dismissal of Complaint—Failure To Sustain Allegations in Complaint of False 


Entries and False Statements of Fact Made in Respondent’s Annual Reports— 
Order To Keep Accurate and Complete Records 


Same as 7 A. D. 612. 


Messrs. Richard F. Roche, John T. McGrath, and John B. Poindexter for com- 
plainant. Mr. Thomas J. Mahoney, of Chicago, Illinois, pro se. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seg.), instituted by a 
complaint filed August 7, 1946, by E. A. Meyer, Assistant Adminis- 
trator, Production and Marketing Administration. Respondent is a 
dealer engaged in the business of buying and selling hogs in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois. It is 
charged in the complaint that respondent violated the act by making 
false entries and false statements of fact in his annual reports for the 
calendar years 1943 and 1944 and by failing to keep such accounts, 
records, and memoranda as fully and correctly disclose all trans- 
actions involved in his business. Respondent in his answer to the 
complaint stated that if any differences existed between the figures 
reported in his annual reports and the figures disclosed by the com- 
plainant’s investigation of his accounts, this was because he had made 
out-of-pocket expenditures for extra services and purchases of slop 
corn. A hearing on the matter was held at Chicago, Illinois, on Febru- 
ary 20, 1947, before John J. Curry, hearing examiner of the Office 
of Hearing Examiners. Messrs. Richard F. Roche and John T. Mce- 
Grath, attorneys, Office of the Solicitor, appeared on behalf of the 
complainant and the respondent appeared in his own behalf. 

The complainant offered in evidence, through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent with the 
Department for the calendar years 1943 and 1944. There were also 
offered in evidence comparative statements for the years 1943 and 1944 
showing the results of an audit of respondent’s books and records as 
compared with the operational figures obtained from the annual re- 
ports of the respondent and also the differences between the two sets 
of figures. The witness Winkler also testified that the respondent 
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maintained no formal records other than those maintained for him 
by his clearing agency. 

The respondent testified in his own behalf with respect to a number 
of items of expense as to which his clearing agency had no records. 

According to the complainant’s comparative statement covering the 
year 1943, the respondent reported an expenditure of $1,000 for salaries 
and wages paid to employees and for slop corn, whereas the audit of 
the clearing agency’s records showed no expenditure for this item. 
Similarly for 1944, the respondent reported an expenditure of $1,031 
for extra labor and cart corn, whereas according to the clearing 
agency’s records no expenditure had been made for this item. 

. In explanation of these discrepancies the respondent stated that he 
expended sums ranging from $7.50 to $10 per week to various indi- 
viduals, including “yardmen for commission firms” for picking up 
leftover corn in the commission firms’ pens and wheeling it over to his 
pens. He also testified with respect to other cash expenditures which 
will be discussed hereinafter in more detail. 

After the hearing suggested findings, conclusions and order were 
submitted by the complainant, but none were submitted on behalf of 
the respondent. On April 18, 1947, the examiner filed a report in 
which he recommended a finding that the respondent did not make 
false entries and false statements of fact in his annual reports. He 
did, however, propose a finding that the respondent failed to keep 


proper records as required by section 401 of the act and recommended 
that the respondent be ordered to cease and desist from making annual 
reports that do not accurately reflect designated items and to keep 
records that correctly disclose all transactions involved in his business. 
Neither party filed exceptions or requested oral argument. 


FINDINGS OF FACT 


1. The respondent, Thomas J. Mahoney, is an individual whose 
address is 903 West 54th Street, Chicago, Illinois. At all times 
material herein he was registered as a dealer under the provisions of 
the Packers and Stockyards Act, 1921, as amended, and was engaged in 
the business of buying and selling livestock, to-wit: hogs, in commerce, 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). 

2. Respondent during each of the years 1943 and 1944 did not, as 
required by section 401 of the act, keep such accounts, records and 
memoranda as fully and correctly disclosed all transactions involved 
in his business because: 
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(a) He incurred expense for salary and wages paid to others than 
himself as owner and failed to keep any records as to the recipients 
thereof or the dates of payment. 

(b) He incurred expense for feed and failed to keep any records 
as to the dates, the quantity of feed, or the name of the firm ‘or in- 
dividual from whom it was purchased. 


CONCLUSIONS 


The respondent was charged with falsely reporting an expense in 
1943 of $1,000 for “other salary and wages and slop corn.” He was 
similarly charged with falsely reporting an expense in 1944 of $1,031 
for “cart corn and extra labor.” His clearing agency had no records 
of such expenses and he admitted that no records had been kept of 
expenses incurred for such purpose. However, he testified that he had 
incurred the expenses as reported, paying for them personally and not 
through his clearing agency. About half of the reported expense 
in each year he stated represented purchases of slop corn picked up 
from pens in the yards by individuals who made a practice of gather- 
ing such corn and selling it. He estimated that the purchases of such 
corn cost him from $7.50 to $10 per week. He stated that included 
also in his reported expenses was $130 paid each year to the turnman 
as his proportionate share of the turnman’s salary, about three or four 
dollars a week to keymen, occasional payments of various amounts up 
to $5 to commission firm employees, turnmen and others for holding 
gates, obtaining special pens and similar services, and about $100 dis- 
tributed each Christmas to “yardmen, keymen, two counter-offs and 
different fellows.” 

It is common knowledge that during the years concerned dealers 
operating in the Union Stock Yards, Chicago, Illinois, did incur sub- 
stantial expenses of the kind testified to by the respondent. Consider- 
ing the volume of the respondent’s business it is not unreasonable, 
therefore, to believe that he too may have had such expenses in the 
amount reported. Without in any way excusing the failure of the 
respondent to have kept a record of such expenses, it is felt that on the 
record a finding of wilful false reporting is not warranted. 

The respondent was charged also with falsely reporting his net profit 
in 19438, and his sales, cost of sales, gross profit and net profit in 1944. 
Since the charge of falsely reporting his net profit in 1943 was predi- 
‘ated upon the respondent’s having falsely reported his expenses for 
said year, a finding that the respondent falsely reported his net profit in 
1943 is not made. 
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From the testimony of the accountant who testified as a Government 
witness and from the respondent’s own testimony, it appears possible 
that the differences between the sales, cost of sales and gross profit 
reported by the respondent for 1944 and the same as determined from 
the records of his clearing agency may have been brought about by 
error or oversight rather than an intent on respondent’s part to make a 
false report. He is, therefore, not found to have falsely reported his 
sales, cost of sales and gross profit in 1944. For the same reason his 
reported net profit for 1944 is not found to be false. 

The respondent, by failing to keep such accounts, records, and mem- 
oranda as fully and correctly disclose all transactions involved in his 
business did not comply with Section 401 of the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 221). 

For effective administration of a regulatory statute such as the Pack- 
ers and Stockyards Act, it is essential that those subject to regulation 
maintain complete and accurate records covering all transactions han- 
dled by them. This fact was recognized by the Congress which en- 
acted the statute because provision was made for the imposition of 
severe penalties in those instances in which registrants wilfully failed 
to maintain complete records or kept inaccurate records. The records 
maintained by registrants and the annual reports submitted by them 
to the Department constitute the principal source of information, con- 
cerning regulatee’s activities, available to those charged with respon- 
sibility for administration of the act. If such records are not com- 
plete or are inaccurate, those charged with responsibility for adminis- 
tration of the provisions of the statute are misled and are not in a posi- 
tion to take appropriate corrective action to remedy existing unsatis- 
factory conditions. If irregularities or violations of the law are con- 
cealed by the keeping of incomplete or inaccurate records, the problems 
incident to enforcement of the provisions of the act are greatly in- 
creased. It is to the best interests of dealers and others who are re- 
quired to keep records that they keep them in such manner as to set out 
fully and specifically all their business transactions. For example in 
this instance, had the respondent kept the kind of records required by 
section 401, it would not have been necessary for him to make rough 
estimates of certain expenses as set out in his reports and which were 
the basis of the complainant’s charge that he made false statements in 
his reports. 

The respondent should be ordered to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved 
in his business, including as to each item of expense, the date, amount, 
purpose, and to whom paid. 
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ORDER 


The allegations in the complaint that the respondent made false 
entries and false statements of fact in his annual reports for the years 
1943 and 1944 are hereby dismissed. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including as to each item of expense, the date, amount, purpose, and 
to whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 1836) 


ln re Epwarp R. Hersotp. P&S Doc. No. 1752. Decided August 
26, 1948. 


Dismissal of Complaint—Failure To Sustain Allegations in Complaint of False 
Entries and False Statements of Fact Made in Respondent’s Annual Reports— 
Order To Keep Accurate and Complete Records 


Same as 7 A. D. 612. 


Messrs. Richard F. Roche, John T. McGrath, Frank. A. Gallagher, and John J. 
Murray for complainant. Mr. Thomas J. Carroll, of Chicago, Illinois, for 
respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seqg.), instituted by a 
complaint filed August 7, 1946, by the Assistant Administrator, Pro- 
duction and Marketing Administration. Respondent is a dealer en- 
gaged in the business of buying and selling hogs in commerce on his 
own account at the Union Stock Yards, Chicago, Illinois. 

Section 402 of the Packers and Stockyards Act (7 U. S. C. 222 
makes applicable to activities under that act the provisions of Sections 
6, 8, 9 and 10 of the Federal Trade Commission Act. Under section 
6, just referred to, and section 201.91 of the regulations under the 
Packers and Stockyards Act (9 CFR 201.91), dealers such as the 
respondent are required to submit to the Secretary annual reports 
giving prescribed information concerning their business operations. 
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Section 10 makes it unlawful for a person wilfully to make any false 
entry or statement of fact in an annual report. Section 401 of the 
act (7 U. S. C. 221) requires registrants to-maintain records which 
fully and correctly disclose all transactions involved in their business. 

It is charged in the complaint that the respondent violated the act 
by making false entries and false statements of fact in his annual re- 
ports filed with the Department for the years 1942, 1943 and 1944, and 
by failing to keep such accounts, records and memoranda as fully and 
correctly disclosed all transactions involved in his business. 

A hearing on the matter was called at Chicago, Illinois, on February 
19,1947, before John J. Curry, hearing examiner of the Office of Hear- 
-ing Examiners. The respondent was not present at this hearing nor 
was he represented. Complainant introduced evidence through Wal- 
lace P. Winkler, accountant, who had audited the books and records 
of C. E. Nixon & Company, respondent’s clearing agency. The ex- 
aminer issued a report on April 18, 1947, proposing that respondent be 
found to have violated the act as alleged in the complaint and that his 
registration be suspended for 60 days. Through Thomas J. Carroll, 
Attorney, Chicago, Illinois, respondent filed exceptions to the report 
requesting a hearing for respondent because respondent had been in 
Florida for his health at the time that notice of the hearing was served 
upon respondent’s clearing agency and that he did not receive the notice 
until after the hearing was over. 

An order of July 18, 1947 (6 A. D. 658), reopened the hearing for 
the purpose of affording respondent an opportunity to present evidence 
and to cross-examine complainant’s witness. The reopened hearing 
was held before Examiner Curry in Chicago, Illinois, on August 8, 1947, 
Complainant was represented by Frank A. Gallagher, Regional At- 
torney, Office of the Solicitor, and respondent by Thomas J. Carroll. 
Respondent filed suggested findings of fact, conclusions and order and 
a supporting brief. 

The examiner issued his report on September 24, 1947, proposing in 
this report that respondent be found to have violated the act in some 
of the respects alleged but not all. He proposed a suspension of re- 
spondent’s registration for 25 days. Both complainant and respondent 
filed exceptions to the report. In lieu of oral argument, complainant 
submitted a statement covering this and other companion proceedings. 
Respondent was permitted to file a comparable statement but relied 
upon documents previously filed. 

It appeared at the hearing that in the investigation preceding the 
issuance of the complaint, no annual report from respondent had been 
received by complainant or if one had been received, it could not be 
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located. Complainant’s accountant then prepared an annual report 
together with an employee of respondent’s clearing agency from what 
was apparently a copy in the possession of the clearing agency. The 
employee of the clearing agency then telephoned to respondent who 
authorized the employee of the clearing agency to sign his name to the 
report. At the reopened hearing, the respondent adopted the report 
as his annual report for 1944 when asked by the examiner if he would 
do so. 

We do not think it appropriate for the 1944 report filed, if at all, 
under such circumstances to be the subject of a finding or conclusion 
that this report was wilfully falsified in violation of section 402 of the 
act. Hence there are no findings and conclusions with respect to the 
1944 report. 

FINDINGS OF FACT 


1. Respondent, Edward R. Herbold, is an individual whose address 
is 202 Exchange Building, Union Stock Yards, Chicago, Illinois. At 
all times material herein he was registered as a dealer under the pro- 
visions of the Packers and Stockyards Act, 1921, as amended, and was 
engaged in the business of buying and selling livestock, to wit, hogs, in 
commerce on his own account at the Union Stock Yards, Chicago, 
Illinois, posted as a stockyard subject to the act (9 CFR 204.1). 

2. As shown by the exhibits offered by the Government, the follow- 
ing differences were shown to exist between the items reported by the 
respondent in his annual reports for 1942 and 1943 and the same items 
as disclosed by the audit: 


1942 
Item Annual report Audit Difference 
I IN... «inc csinennicaiamitinenaniadh acetic unmate $834. 10 $467. 35 $366. 7 
SE I, bc nkinncecddcaconssbecdeannduasdacnesé 628. 72 102. 22 526. 50 
FT Biaidvtnsnercudaddanindatadaemeand amen 10, 140. 12 11, 157.19 1,017. 07 
1943 
NI Seis c a dl anacidtddttilattddensicdancaseenomeiad | $290. 03 $23. 58 | $266. 45 
CONCLUSIONS 


Taking up first the question item for 1943, namely insurance ex- 
pense of $290.03 of which $266.45 seems to have gone for personal 
insurance for respondent rather than insurance properly an expense of 
respondent’s business, we do not believe that in this case a finding or 
conclusion of wilful falsity should follow. Of course, the expense is 
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not one properly chargeable from an accounting standpoint to the 
business. But the reports are made out about the same time as Fed- 
eral income tax returns, and it may very well be that the inclusion of 
this item in the annual report was inadvertent or done from lack of 
knowledge as to whether it should be entered on the annual report. 
We are aided greatly in reaching the conclusion that no wilful falsity 
occurred by observing that respondent’s report for 1943 was otherwise 
apparently correct. In fact there are several understatements of 
legitimate expenses even though in small amounts. The situation does 
not present any pattern of intent to falsify. 

For the year 1942, the discrepancies are $366.75 for feed expense 
and $526.50 for “all other expenses.” Respondent testified that his 
clearing agency records did not show the feed costs incident to recover- 
ing salvaged corn from commission firm pens or paying for the use of 
pens containing salvaged corn. He said that he paid these expenses 
in cash. It is clear that the practices described did exist and that 
respondent did have expenses of this type. The total feed expense 
reported by respondent is $834.10 with $467.35 paid for in cash by 
respondent. A total feed expense of $834.10 for 14,412 hogs is not so 
obviously out of line as to warrant a conclusion that it is plainly 
excessive and a wilful falsification. 

Similar conclusions are reached with respect to the item of “all 
other expenses in the 1942 report.” Respondent testified that he paid 
out money in cash for extra help, lunches, and entertainment. It is 
apparent from this and the numerous companion proceedings that hog 
dealers at the stockyards paid out money for what they called “special 
services” around the stockyards. From some of the cases, it would 
almost appear that the practice amounted to a “racket.” The com- 
plaint in this case alleges that respondent had expenses of his business 
of which he had no records. The complainant, then, is in a position 
of conceding that the respondent had some expenses in addition to 
those appearing on his clearing agency’s books. Since the respond- 
ent reported only $6.50 under salary and wages and correctly reported 
his clearance and other commissions, the difference of $526.50 in “all 
other expenses” does not impress us as being entirely out of line for a 
business of 14,412 hogs. 

The respondent himself testified that he did not keep complete 
records of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 
of the act . 
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ORDER 


Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose, and to whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 1837) 
Inre Joun T. Howz. P&S Doc. No. 1754. Decided August 26, 1948. 


Cease and Desist—Making False Entries and False Statements of Fact in 
Respondent’s Annual Reports—Order To Keep Accurate and Complete 
Records 


Where, in a disciplinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stock Yards, Chicago, lllinois, posted as a stockyard, was charged in the 
complaint with violating the act by making false entries and false state- 
ments of fact, in his annual reports, resulting from misstatements of items 
of expense or profit incident to his business, and by failing to keep proper 
records, it is held, that, looking at the case as a whole, a suspension of 
respondent’s registration is not required, but he is ordered to cease and 
desist from making annual reports which do not correctly disclose the in- 
formation required to be set out in registrant’s annual reports, and since 
his records do not meet the requirements of the act he is ordered to keep 
accurate and complete records as fully and correctly disclose all transactions 
involved in his business.* 


Messrs. Richard F. Roche, John T. McGrath, and John B. Poinderter, for com- 
plainant. Messrs. John J. Toohey and Joseph M. Wosik, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 et seg.), instituted by 
a complaint filed August 7, 1946, by the Assistant Administrator, Pro- 
duction and Marketing Administration. Respondent is a dealer en- 
gaged in the business of buying and selling hogs in commerce on his 
own account at the Union Stock Yards, Chicago, Illinois. It is 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
for the years 1943 and 1944 and by failing to keep such accounts, 
records and memoranda as fully and correctly disclosed all transac- 
tions involved in his business. Respondent in his answer stated that 
if any errors appeared in his records such errors could be properly 
explained or adjusted. A hearing on the matter was held at Chicago, 
Illinois, on February 20, 1947, before John J. Curry, hearing examiner 
of the Office of Hearing Examiners. Messrs. Richard F. Roche and 
John T. McGrath, attorneys, Office of the Solicitor, appeared on behalf 
of the complainant and the respondent appeared in his own behalf. 

The complainant offered in evidence, through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent with the 
Department for the years 1943 and 1944. There were also offered in 
evidence comparative statements for the years 1943 and 1944 showing 
the results of an audit of respondent’s books and records as compared 
with the operational figures obtained from the annual reports of the 
respondent. These statments also showed the differences between the 
figures obtained as a result of the audit and the figures reported by 
the respondent in his annual reports. The witness, Winkler, testified 
that the respondent maintained no formal records of his business 
operations but employed the services of a clearing agency to render 
this function. He also testified that every effort had been made to 
obtain from the clearing agency and from the respondent all avail- 
able records bearing on respondent’s activities as a dealer at the 
stockyards. 

The respondent in his own behalf offered in evidence several exhibits 
and testified with respect to a number of items of expenses as to which 
his clearing agency had no records. 

Following the hearing, complainant submitted suggested findings 
of fact, conclusions and order. The examiner issued his report on 
April 8, 1947, proposing that respondent be found wilfully to have 
falsified his annual reports for 1943 and 1944, that he did not keep 
complete and correct records of his business and that his registration 
be suspended for 60 days. Through Joseph M. Wosik, Attorney, Chi- 
cago, Illinois, respondent filed exceptions to the report and requested 
oral argument. In lieu of oral argument, the parties were allowed to 
file written statements. Complainant filed a consolidated statement 
covering this and a number of companion proceedings. A similar 
consolidated statement was filed on behalf of this respondent and 
others by Mr. John J. Toohey, Attorney at Law, Chicago, Illinois. 
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FINDINGS OF FACT 


1. The respondent, John T. Howe, is an individual whose address is 
Exchange Building, Union Stock Yards, Chicago, Illinois. At all 
times mentioned herein he was registered as a dealer under the provi- 
sions of the Packers and Stockyards Act, 1921, as amended, and was 
engaged in the business of buying and selling livestock, to wit, hogs, 
in commerce on his own account at the Union Stock Yards, Chicago, 
Illinois, posted as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between the items reported by 
the respondent in his annual reports for the years 1943 and 1944 and 
the same items as disclosed by complainant’s audit of respondent’s 
records kept by his clearing agency, Schultz Live Stock Commission 


Company : 


1943 
Item Audit Annual report Difference 
I pcos casiesaek dawn cvaseaatcsreelecnas $1, 332, 732.06 | $1, 331, 990. 38 $741. 68 
icin cunidindenuuuamebincinawdancisacinaminiaaned 1, 315, 133. 77 1, 315, 645. 47 611.70 
SE ctnin js cegdedindcnnomnibenacansecdnndasiansewaa 17, 598. 29 16, 344. 91 1, 253. 38 
ND. o.... ennenadnaeteaunebaneniasiinnde 2, 763. 60 3, 872. 60 1, 109. 00 
NONI nav kaccnemcgesmancawnalaemaninae ae 1, 079. 56 2, 635. 90 1, 556, 34 
OIE IN ari conaucodatustodamennwolecaame 253. 75 526.75 273. 00 
FR at, cecnwendadstpnsceusadonscscqsedennaseussep 9, 973. 29 5, 776. 45 4, 196. 84 
1944 
ES oo ie disncnatdenbadnhiousawaanuagensel $700, 026. 16 $645, 946. 47 $54, 079. 69 
elated atdudunsadeatcd da ndoaudsvuddnedabuads 683, 503. 99 631, 816. 69 51, 687. 30 
in. ic sieandcmniaapinanmmdinandahesiaiminiints 16, 522. 17 14, 129.78 2, 392. 39 
PRO siden oncncnnndendccanpudanmagnummennndimacedes 8, 807. 51 6, 671. 13 2, 136. 38 
CONCLUSIONS 


Section 401 of the act (7 U. S. C. 221) requires registrants to main- 
tain written records which truly and correctly disclose all transactions 
involved in their business. Whenever the Secretary finds that existing 
records do not fully and correctly disclose all transactions involved 
in the registrant’s business, the Secretary may prescribe the manner 
and form in which such records shall be kept, and thereafter any 
registrant who fails to keep such records, as prescribed, shall upon 
conviction be fined or imprisoned, or both. 

Section 402 of the act (7 U.S. C. 222) makes the provisions (includ- 
ing penalties) of Sections 6, 8, 9 and 10 of the Federal Trade Com- 
mission Act applicable to the jurisdiction, powers, and duties of the 
Secretary in enforcing the provisions of the Packers and Stockyards 
Act. By virtue of the provisions of section 6, above, and section 201.91 
of the regulations (9 CFR 201.91), persons subject to the act are re- 
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quired to file annual reports with the Secretary giving certain pre- 
scribed information relative to their business operations. Section 10 
makes it unlawful for any person wilfully to make any false entry 
or statement of fact in any annual report required to be made under 
the act and provides for violations thereof a fine or imprisonment, 
or both. 

Taking up for consideration first the discrepancies in the gross pro- 
ceeds, cost of purchases and gross profit items for the year 1943, it 
appears from the evidence at the hearing that $464.09 of the discrep- 
ancy in gross proceeds arises from the fact that complainant’s account- 
ant added in to gross proceeds the amounts paid out by respondent 
for commission and feed on “plants” whereas the clearing agency 
records showed net proceeds on “plants.” There is an overstatement, 
however, of $511.70 on purchases. On the same items for 1944 there 
is an understatement in gross proceeds of $54,079.69 but also an under- 
statement of cost of purchases of $51,687.30. We are not persuaded 
by the evidence at the hearing that the differences add up to wilful 
falsity. Complainant’s accountant and witness had access to some 
sort of records and tabulations made by respondent and two auditors 
whom he had employed. None of the tabulations agreed completely 
with each other, the respondent’s reports or the complainant’s audit. 
Complainant’s witness said, “* * * I can see where some mistakes 
have been made in his original tabulation when submitting his annual 
reports * * *” (Tr. p. 18). We cannot conclude wilful falsity for 
these items in the light of the evidence. 

As to the discrepancy in “salaries and wages” for 1943, complainant 
concedes in its suggested findings of fact, conclusions and order that 
the item was not shown to be wilfully false. 

Concerning the difference of $273 in “other expenses”, respondent 
said in effect that it went for Christmas expenses. This is not a very 
large discrepancy for a business of 28,005 hogs. We are not willing 
to say that the item was wilfully falsified. 

We come to the feed item in the 1943 report. The report lists 
$2,635.90 as feed expense although only $1,079.56 was disclosed by the 
audit as having been disbursed by the clearing agency. Respondent 
testified that he bought no “salvaged” corn for cash and that his report 
should jibe with the clearing agency’s records on feed expense. He 
had no explanation except possible mistake. In this instance, the 
defense of mistake is not convincing. It is a very simple job to add 
feed bills amounting to $1,079.56. The feed discrepancy of $1,556.34 
must be attributed to intentional padding. 

Looking at the case as a whole, however, we do not believe that a 
suspension of respondent’s registration is required for the one item 
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which we concluded is wilfully false. Respondent seems to have made 
an effort to keep his reports and accounts correct and complete and 
the situation in his case is not nearly as bad as in other companion cases 
involving the same types of charges. 

Respondent’s records, nevertheless, do not meet the requirements of 
section 401 of the act and an order for the keeping of correct and 
complete records should issue. 


ORDER 


The respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set out in 
registrants’ annual reports. 

The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business, 
including as to each item of expense the date, amount, purpose, and to 
whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 1838) 


In re Ricuarp W. Arnotp. P&S Doc. No. 1770. Decided August 26, 
1948. 


Cease and Desist—Making False Entries and False Statements of Fact in 
Respondent’s Annual Reports—Order To Keep Accurate and Complete 
Records 


Same as 7 A. D. 625. 
Messrs. Richard F. Roche and John J. Murray for complainant. Mr. Thomas J. 


Carroll, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 et seq.), instituted by an 
initial complaint filed October 22, 1946, and an amended complaint 
filed March 5, 1947, by the Director of the Livestock Branch, Produc- 
tion and Marketing Administration. Respondent is a dealer engaged 
in the business of buying and selling hogs in commerce on his own ac- 
count at the Union Stock Yards, Chicago, Illinois. It is charged in 
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the complaint that the respondent violated the act by making false 
entries and false statements of fact in his annual report filed with 
the Department covering the calendar year 1943, and failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business. The respondent filed 
an answer in which he denied the charges set forth in the complaints. 

A hearing on the matter was held at Chicago, Illinois, on May 7, 
1947, before John J. Curry, hearing examiner of the Office of Hearing 
Examiners, United States Department of Agriculture. Richard F. 
Roche, attorney, Office of the Solicitor, appeared for the complainant. 
Thomas J. Carroll, Attorney at Law, 105 West Madison Street, 
Chicago, Illinois, appeared for the respondent. 

The complainant offered in evidence, through Wallace P. Winkler, 
an accountant, the annual report filed by the respondent with the De- 
partment for the calendar year 1943, which report was signed by the 
respondent. The books and records of the respondent are kept by 
the firm of Lawler Bros. & Company, a clearing agency, which is 
registered under the act to “clear” or handle respondent’s purchases 
and sales of livestock and his expenses of operation. ‘There was also 
offered in evidence, in exhibit form, a summary statement for 1943 
showing the results of an audit of the books and records maintained 
for the respondent by his clearing agency compared with the opera- 
tional figures obtained from the annual report filed by the respondent 
and, also, the difference between the two sets of figures. 

After the hearing complainant submitted suggested findings of 
fact, conclusions and order. Respondent did likewise together with 
a supporting brief. The examiner issued his report on September 2, 
1947, proposing that respondent be found wilfully to have falsified 
his 1943 report on the item of “all other expenses,” and recommending 
a suspension of respondent’s registration for 20 days. Both com- 
plainant and respondent filed exceptions to the report. In lieu of 
oral argument the parties were allowed to file written statements. 
Complainant filed a consolidated statement covering this and a number 
of companion proceedings. Respondent relied upon documents pre- 
viously filed. 

FINDINGS OF FACT 


1. The respondent, Richard W. Arnold, is an individual whose 
address is 205 Exchange Building, Union Stock Yards, Chicago, 
Illinois. At all times material herein he was registered as a dealer 
under the provisions of the act and was engaged in the business of 
buying and selling livestock, to-wit: hogs, in commerce, on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 
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2. The following differences appear between the items reported by 
the respondent in his annual report for 1943, and the same items as 


disclosed by the audit: 


Item Difference 


Salary and wages paid to others than the owner . $700. 00 
All other expenses , 930. , 914. 51 16. 00 
Net profit , 065. 4, 825. 6 759. 77 





3. Of the $1914.51 other expense listed in Finding of Fact 2, with- 
drawals at different times from the clearing agency by respondent 
totalling $1869.80, were described as for “Exp” on the clearing 
agency’s records. There was no written itemization. 

4. The respondent failed to keep such accounts, records and memo- 
randa during 1948 as fully and correctly disclosed his expenses of 


doing business. 
CONCLUSIONS 


Section 401 of the act (7 U. S. C. 221) requires registrants to main- 
tain written records which truly and correctly disclose all transactions 
involved in their business. Whenever the Secretary finds that exist- 
ing records do not fully and correctly disclose all transactions involved 
in the registrant’s business, the Secretary may prescribe the manner 
and form in which such records shall be kept, and thereafter any 
registrant who fails to keep such records, as prescribed, may, upon 
conviction, be fined or imprisoned, or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (in- 
cluding penalties) of Sections 6, 8, 9, and 10 of the Federal Trade 
Commission Act applicable to the jurisdiction, powers, and duties of 
the Secretary in enforcing the provisions of the Packers and Stock- 
yards Act. By virtue of the provisions of section 6 and section 201.91 
of the regulations (9 CFR 201.91) persons subject to the act are re- 
quired to file annual reports with the Secretary giving certain pre- 
scribed information relative to their business operations. Section 10 
makes it unlawful for any person wilfully to make any false entry or 
statement of fact in any annual report. Violations are punishable by 
a fine or imprisonment, or both. 

The Government accountant testified on direct examination con- 
cerning the items set forth in Finding of Fact 2. With respect to the 
item of salary and wages paid to others than the owner, the witness 
testified that there was nothing in the clearing agency’s records to 
show that the respondent expended $700 for this expense, as reported 
in his annual report. In the course of the hearing, it was developed 
that the clearing agency’s records contained entries totalling $700, 
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which the respondent claims substantiates the reported expense. The 
clearing agency’s records showed that on August 31, 1948, a check was 
issued to one R. Hannon for the sum of $100; on September 29, 1943, 
a check was issued to E. Griffin in the sum of $400; and on October 6, 
1943, a check was issued to Robert Hannon in the sum of $200. The 
respondent maintained, and so testified, that these expenditures were 
made for salary paid to Robert Hannon for services rendered on a 
part-time basis to the business. He stated that the payments of $100 
and $200 to Hannon were for services rendered, and that the payment 
of $400 to E. Griffin was in payment of money earned by Hannon and 
was paid to Griffin at the direction of Hannon. He stated that Han- 
non was engaged to work for him on a part-time basis and agreed to be 
paid at the end of the year; that in August, September, and October 
Hannon needed money and was advanced the sums referred to above. 
With respect to the $400 shown on the records as paid to E. Griffin, 
the respondent stated that since he did not have $400 to advance to 
Hannon, the money was obtained from E. Griffin and a note therefor 
was given to cover the transaction. Subsequently according to re- 
spondent, Hannon rendered services to the firm in the value of $400, 
and the respondent proceeded to repay Griffin for the money advanced 
by him. The Government accountant testified that he had not over- 
looked the entries in the course of the audit, but that he had not classi- 
fied the expense as being for salary and wages because the entries did 
not warrant his doing so. He stated that the word “note” appearing 
on the entry to E. Griffin indicated to him that it was repayment of a 
loan. He also stated that the records contained no evidence of social 
security taxes having been paid in connection with any wages paid by 
the respondent to the said Robert Hannon as an employee. He stated 
that he classified the expenditures as payments on personal loans 
rather than as salary and wages because Mr. William Boswell, the ac- 
countant who made the basic audit, which he rechecked and adopted 
as his own, indicated in his notes that the items covered personal 
loans not connected with the business. j 

Upon the basis of the hearing record, we agree in general with the 
view taken by the examiner, namely that respondent has not been 
shown to have wilfully falsified his 1943 report with respect to the 
item of salary and wages. What may not be good accounting practice 
is not necessarily at the same time wilful falsity. 

As to the item for “all other expenses” in question, the evidence 
shows that respondent withdrew sums in cash at different times from 
the clearing agency and that the withdrawals were shown on the 
clearing agency’s books as for “Exp”. There was no indication as to 
what expenses and to whom paid. 
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The respondent stated that at various times he employed different 
persons to assist him in his business. In order to pay such persons 
for their services he said that he made it a practice to draw checks 
weekly from the clearing agency in sums ranging from $5.00 to $100.00 
and that out of the proceeds of such checks he paid the persons who 
rendered him services but kept no record thereof with respect to dates, 
amounts, or purpose. He stated that his lunch bill cost him from 
$9.00 to $10.00 weekly, that he paid yarding and alley help an average 
of $20.00 weekly and that he paid cart men and turn men from $7.00 
to $8.00 weekly. He stated that he incurred no expense for salvaged 
or left-over corn. The respondent stated that the amounts covering 
the expenses described were estimated amounts. The testimony shows 
that the information and all items included in the respondent’s annual 
report were prepared for him by his clearing agency but that the 
respondent signed the annual report. By operation of law the fact 
that the respondent signed the report made him responsible for its 
contents. 

The record discloses that respondent handled only 8,151 hogs in 
1943 and his estimates of expenditures for lunches, yard help, etc. are 
obviously excessive for a business of that size. Respondent’s explana- 
tions fall considerably short of justifying the expenditures reported. 
The conclusion is that the item as reported was padded and thus in 
violation of Section 402 of the act. 

Since the respondent admitted that he did not keep records of his 
cash expenditures, he should be ordered to do so. However, even 
though we have concluded that respondent wilfully falsified his 1943 
report on the item of “all other expenses” we are not ordering a suspen- 
sion of respondent’s registration. The record shows that 1943 was 
respondent’s first year in business as a dealer and since only one item 
(other than “net profit”, a resulting figure) is found falsified, the 
sanction imposed should not go beyond a cease and desist order. 


ORDER 


The respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set out 
in registrants’ annual reports. 

The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business, 
including as to each item of expense the date, amount, purpose, and 
to whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date, 
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In re Lez J. Maunoney. P&S Doc. No. 1772. Decided August 26, 
1948. 


Cease and Desist—Making False Entries and False Statements of Fact in 
Respondent’s Annual Reports—Order To Keep Accurate and Complete 


Records 
Same as 7 A. D. 625. 


Mr. Richard F. Roche for complainant. Mr. Lee J. Mahoney, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 e¢ seqg.), instituted on 
October 22, 1946, by a complaint called “Order of Inquiry and Notice 
of Hearing” signed by the Director, Livestock Branch, Production 
and Marketing Administration, United States Department of Agri- 
culture. The respondent, Lee J. Mahoney, is charged with wilfully 
making or causing to be made false entries and statements of fact in 


the annual reports filed by him for the years 1942 and 1943 and with 
failing to keep such accounts, records and memoranda as fully and 
correctly disclose all transactions involved in his business as a regis- 
tered dealer under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, 
posted as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., 
acted as his clearing agent and maintained records showing his pur- 
chases, sales, withdrawals and other items, both of income and ex- 
pense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the cost of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to re- 
flect the dealer’s net profit for the period covered by the report. Re- 
spondent’s annual reports for the years 1942 and 1943 are in issue 
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here. Section 402 of the act makes applicable sections 6, 8, 9, and 
10 of the Federal Trade Commission Act, section 10 making it unlaw- 
ful for any person wilfully to make any false entry or any false state- 
ment of fact in any annual report. Registrants are required also to 
keep books and records that fully and correctly disclose all transac- 
tions involved in their business (sec. 401; 7 U. S. C. 221). 

An oral hearing was held at Chicago, Illinois, on May 1, 1947, be- 
fore John J. Curry, as examiner. The complainant was represented 
by Richard F. Roche, attorney, Office of the Solicitor, and the respond- 
ent appeared in person. Prior to the institution of this proceeding, 
an audit was made of the records maintained by the clearing agency 
for the respondent for the years involved by Wallace P. Winkler, an 
accountant for the complainant, who testified at some length with 
reference to them at the hearing. Asa part of the witness’s testimony, 
there were introduced in evidence Government Exhibits 3 and 4, which 
are summaries of the annual reports, the audit, and the resulting 
difference for each of the two years. Respondent’s annual reports for 
the years 1942 and 1943 were introduced in evidence as Government 
Exhibits 1 and 2. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 30 days. On August 13, 1947, the examiner filed a 
report recommending that the respondent be ordered to cease and desist 
from filing annual reports that do not correctly reflect designated 
information, and to keep records that correctly disclose all transac- 
tions involved in his business. The examiner also recommended a 
suspension of respondent’s registration for 20 days. The complainant 
filed exceptions to the report, protesting the failure of the examiner 
to recommend a suspension of the respondent’s registration for 30 days, 
and requesting oral argument. In lieu of oral argument, the com- 
plainant was permitted to and did file a written statement in support 
of its position. The respondent was notified that he might file a 
comparable statement which was filed for him by counsel in a consoli- 
dated statement covering this and also companion proceedings. 


FINDINGS OF FACT 


1. The respondent, Lee J. Mahoney, is an individual whose address 
is 1048 West 55th Street, Chicago, Illinois. At all times material here- 
in he was registered as a dealer under the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
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account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942 and 1943 and the 
same items as disclosed by an audit of his accounts as kept by his 
clearing agency : 

1942 


Item Annual report Audit Difference 


Clearance or other commissions paid $497. 78 $196. 62 $301. 16 
Net profit 5, 019. 46 5, 540. 59 521.13 


Clearance or other commissions paid $531. 51 $232. 71 $298. 80 
Feed expense 673. 56 480. 56 193. 00 
Net profit 5, 367. 67 5, 813. 07 445. 40 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1943 as fully and correctly disclose 
his expenses of doing business. 


CONCLUSIONS 


The complaint alleges that respondent’s annual report for 1942 was 
false as to the item of clearance or other commissions and as to the net 
profit item. No other specific complaint was made as to the 1942 
report. The complaint alleges falsifications in the 1943 report on 
clearance or other commissions, feed expense and net profit. 

Winkler, complainant’s witness, testified that prior to the hearing 
the respondent furnished him with his personal record of expenditures 
covering 1942 and 1943. This record or tabulation, which was re- 
ceived in evidence as Respondent’s Exhibit No. 1, consisted of one sheet 
of paper and showed the following information : 


Year of 1942 
Yarding of my hogs $3 per week 
Extra help and dropping locks 
Xmas expense 
Turn man at scale 


Year of 1943 
Yarding of my hogs $3 per week 
Extra help and dropping of locks 
Xmas expense 
Turn man at scale 





'f Oo | 
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Peed pleked up 6 carte'e week at... nes $1.50 a cart 
5 





7.50 
50 week 





$375. 00 


The only expense item challenged by complainant for the 1942 
report is clearance and other commissions. The difference between the 
item as reported by respondent and as shown by the audit is $301.16. 
Respondent did not report for 1942 any wages or salary expense and 
his feed expense as reported was $14.71 less than the amount expended 
for feed through the clearing agency. It is admitted by complainant 
that respondent had some such expenses as testified to by the respond- 
ent. In fact, the complaint charges that he did and that he did not 
keep adequate and complete records of these expenses. True, the 
amounts of these expenses as reported may be estimates unsupported 
by precise and complete records but it does not automatically follow 
that if they are estimates, the annual report is wilfully false. The 
estimates have not been shown by complainant to be excessive or 
exaggerated and it is not apparent from the record that they are so 
out of line, either for 1942 or 1943, as to be obviously false. Simply 
because the respondent entered the expenses under clearance and other 
commissions instead of under the proper classifications does not in 
itself thereby make him guilty of filing wilfully false reports in our 
opinion. 

The respondent sought to explain the difference of $193 in his feed 
expenses for 1943 by testifying that he made cash expenditures to 
individuals for salvage feed that he did not report to his clearing 
agency. Respondent’s Exhibit 1 contained an entry of $375 represent- 
ing a total of weekly purchases of salvage corn. That figure, if 
correct and added to the $450.56 shown on the clearing agency’s books, 
would result in a total for feed of $855.56, or considerably more than 
he reported for that item. The sum of $855.56 for feeding 4,712 hogs 
in 1943, or even the figure of $673.56 as set out in the report, seem 
excessive as compared with the figure of $311.40 which he reported for 
1942 for feeding 3,831 hogs. It is concluded that the respondent wil- 
fully falsified the item of feed expense in his 1943 report. However, 
although he should be ordered to cease and desist from making false 
entries in his reports, a suspension of his registration for the falsifica- 
tion represented by the comparatively small difference in the item just 
discussed does not seem warranted. 

Although some weight has been given to the figures set out in the re- 
spondent’s Exhibit 1, in considering whether he falsified his reports, 
it is clear that he did not keep the complete and itemized records of 
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expenditures contemplated by section 401 of the act, and he should be 


ordered to do so. 
ORDER 


The respondent shall cease and desist from making annual reports 
which do not correctly disclose the required information. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose, and to whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 1840) 


In re Micwart F, Cattanan. P&S Doc. No. 1788. Decided August 
26, 1948. 
Cease and Desist—Making False Entries and False Statements of Fact in 


Respondent’s Annual Reports—Order To Keep Accurate and Complete 
Records 


Same as 7 A. D. 625. 
Mr. Richard F.. Roche for complainant. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted on March 24, 
1947, by a complaint called “Order of Inquiry and Notice of Hearing”, 
signed by the Director, Livestock Branch, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, Michael F. Callahan, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943 and 1944, and with failing 
to keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). Clark, Bowles and 
Company acted as his clearing agent and maintained records showing 
his expenses, sales, withdrawals and other items, both of income and 
expense. 
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Dealers registered under the act are required (sec. 402; 7 U. S. C. 
922) and under the regulations (7 CFR 201.91) to submit annual re- 
ports to the Secretary on prescribed forms which are designed to 
show such information as the number of head of livestock purchased 
and sold and the costs of sales, the difference being reported as gross 
profit. The report also calls for a statement of expenses under various 
headings and the total of such expenses when deducted from the gross 
proceeds is, of course, designed to reflect the dealer’s net profit for 
the period covered by the report. Respondent filed the required 
annual reports for the years 1942, 1943 and 1944. Registrants are 
required also to keep books and records that fully and correctly dis- 
close all transactions involved in their business (sec. 401, 7 U. S. C. 
991). 

An oral hearing was held at Chicago, Illinois, on May 6, 1947, before 
John J. Curry, as examiner. The complainant was represented by 
Richard F. Roche, an attorney in the Office of the Solicitor. Prior 
to the institution of this proceeding, an audit was made of the records 
maintained by the clearing agency for the respondent, for the years 
involved, by Wallace P. Winkler, an accountant for the complainant, 
who testified at some length with reference to them at the hearing. 
As a part of the witness’s testimony there were introduced in evidence 
Government Exhibits 4, 5, and 6, which are summaries of the annual 
reports, the audit, and the resulting difference for each of the three 
years. Respondent’s annual reports for the years 1942, 1943 and 
1944 were introduced in evidence as Government Exhibits 1, 2, and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 30 days. On July 29, 1947, the examiner filed a report 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated infor- 
mation, and to keep records that correctly disclose all transactions 
involved in his business, and that respondent’s registration be sus- 
pended for 15 days. The complainant filed exceptions to the report, 
protesting the failure of the examiner to recommend a suspension of 
the respondent’s registration for 30 days and requesting oral argu- 
ment. In lieu of oral argument, the complainant was permitted to 
and did file a written statement in support of its position. The re- 
spondent was notified that he might file a statement but did not do so. 


FINDINGS OF FACT 


1. The respondent, Michael F. Callahan, is an individual whose 
address is 7151 Oglesby Avenue, Chicago, Illinois. At all times ma- 
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terial herein he was registered as a dealer under the provisions of the 
Packers and Stockyards Act, 1921, as amended, and was engaged in 
the business of buying and selling livestock, to wit, hogs, in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 and 
the same items as disclosed by an audit of his accounts as kept by his 
clearing agency : 

1942 


Audit Annual report Difference 


Gross sales $1, 397, 973. 21 $1, 314, 164. 00 $83, 809. 21 
Cost of sales 1, 382, 766. 54 1, 300, 807. 72 81, 958. 82 
Gross profit 15, 206. 67 





CONCLUSIONS 


There are differences in the items of interest and taxes for all three 
years. Complainant’s position is that its auditor could find nothing 
in the clearing agency’s books and records covering these items 
although there were withdrawals for 1943 of $585.48 presumably for 
payment of personal income taxes to the Collector of Internal Revenue. 
Complainant says that income taxes are not business expenses for an 
individual] in business and should not be shown on the annual reports 
as deductions from gross profits. 

There are lines on the annual report forms for entering taxes and 
interest. Apparently the annual reports are prepared about the same 
time as income tax forms. Complainant has not shown that respond- 
ent did not pay the interest and taxes claimed but it rests upon the 
principal that such expenditures are not properly operating expenses 
of the business. While this may be true, it does not automatically 
follow that by reporting these expenses, respondent has wilfully 





7 A.D. MICHAEL F. CALLAHAN 641 


falsified his reports. We do not believe that we should so hold here 
on these items. 

As to the difference of gross profit for 1942 of $1,850.39, respondent 
combined his dealer and his order buying operations. Complainant’s 
audit summary separates the two operations. Respondent under- 
stated his gross proceeds of sale but also similarly understated his costs 
of sale. The data does not suggest any pattern of deliberateness for 
the purpose of minimizing gross profit. While the annual report for 
1942 is inaccurate in this regard, we cannot conclude that it was wil- 
fully so. 

There is a discrepancy of $1,259.81 in yardage for 1942. No ex- 
planation is given for this. This is a matter handled exclusively by 
the clearing agency and in the absence of any explanation or apparent 
justification, we can only conclude that an intentional misstatement 
was made in violation of section 402 of the act. 

The remaining difference is the item of order buying income for 
1944. Respondent’s explanation is that he split order buying com- 
missions with his clearing agency which complainant admits to be the 
case. In its audit summary, complainant credits respondent with the 
full buying commissions in computing gross profit and deducts one- 
half as expense in computing respondent’s clearance and other com- 
missions. This gives respondent expenses of clearance and other 
commissions in the amount of $1,170.83 whereas he reported only 
$961.96, a difference of $208.87. Respondent also understated his 
legitimate and recorded feed expense by $145.16. These understate- 
ments and the different accounting methods used by respondent and 
complainant’s auditor lead to the conclusion that respondent did not 
wilfully and deliberately falsify his annual report on the item of order 
buying income. 

On the basis of the whole record, we think that the sanction in this 
proceeding should not extend beyond a cease and desist order. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in 
registrant’s annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose and to whom paid. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 
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In re Bernarv J. Fuanacan. P&S Doc. No. 1736. Decided August 
26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Where, in a disciplinary proceeding, respondent, a registered dealer under the act, 
engaged in the business of buying and selling livestock at the Union Stock- 
yards, Chicago, Illinois, posted as a stockyard, was charged in the complaint 
with violating the act by making false entries and false statements of fact, 
in his annual reports, resulting from misstatements of items of expense or 
profit incident to his business, it is ordered that, in view of the findings and 
conclusions reached herein, respondent’s registration should be suspended 
for 10 days beginning on the effective date of this order, and he is directed 
to cease and desist from making annual reports which do not correctly dis- 
close the information required to be set out in registrants’ annual reports, 
and to keep accurate and complete records as fully and correctly disclose all 
transactions involved in his business.* 


Messrs. Richard F. Roche, George R. Springborg, John J. Murray, and John B. 
Poindexter for complainant. Mr. John J. Toohey, of Chicago, Ill., for re- 
spondent. Mr. Spurgeon HE. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 et seg.), instituted on July 18, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing”, 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, Bernard J. Flanagan, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942 and 1943 and with failing to 
keep such accounts, records and memoranda as fully and correctly dis- 
close all transactions involved in his business as a registered dealer 
under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs in commerce on 
his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers such as the respondent are required under the act (sec. 402; 
7 U.S. C. 222) and under regulations (9 CFR 201.91) to submit annual 
reports to the Secretary on prescribed forms which are designed to 
show such information as the number of head of livestock purchased 
and sold and the costs of sales, the difference being reported as gross 
profit. The report also calls for a statement of expenses under various 
headings and the total of such expenses when deducted from the gross 
proceeds is, of course, designed to reflect the dealer’s net profit for the 
period covered by the report. Section 402 of the act makes applicable 
Sections 6, 8, 9, and 10 of the Federal Trade Commission Act, section 10 
making it unlawful for any person wilfully to make any false entry or 
false statement of fact in any annual report. Respondent’s annual 
reports for the years 1942 and 1943 are in issue here. Registrants are 
required also to keep books and records that fully and correctly disclose 
all transactions involved in their business (sec. 401; 7 U. S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 23, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor. Respondent appeared for himself. Prior 
to the institution of this proceeding, an audit was made of the records 
maintained by the clearing agency for the respondent for the years 
involved by Wallace P. Winkler, an accountant for the complainant, 
who testified at some length with reference to them at the hearing. As 
a part of the witness’s testimony, there were introduced in evidence 
Government Exhibits 3 and 4, which are summaries of the annual re- 
port, the audit, and the resulting difference for each of the two years. 
Respondent’s annual reports for the years 1942 and 1943 were intro- 
duced in evidence as Government Exhibits 1 and 2. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order but 
none were submitted by or on behalf of the respondent, although he 
did submit a letter dated November 26, 1946, setting out his explana- 
tion for the discrepancies in the reports. The complainant recom- 
mended a suspension of the respondent’s registration for a period of 60 
days. On April 22, 1947, the examiner filed a report recommending 
that the respondent be ordered to cease and desist from filing annual 
reports that do not correctly disclose his expenses listed under ap- 
propriate headings and to keep records that correctly disclose all trans- 
actions involved in his business. The complainant filed exceptions to 
the report, protesting the failure of the examiner to recommend a sus- 
pension of the respondent’s registration for 60 days and requesting 
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oral argument. No exceptions were filed by respondent. In lieu of 
oral argument, the complainant was permitted to and did file a written 
statement in support of its position. The respondent was notified 
that he might file a comparable statement, which was filed for him 
by his attorney, Mr. John J. Toohey, Bankers Building, Chicago, 


Illinois. 
FINDINGS OF FACT 


1. The respondent, Bernard J. Flanagan, is an individual whose 
address is 7836 Jeffery Avenue, Chicago, Illinois. At all times mate- 
rial herein he was registered as a dealer under the provisions of the 
Packers and Stockyards Act, 1921, as amended, and was engaged in 
- the business of buying and selling livestock, to wit, hogs, in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between the amounts disclosed 
by the complainant’s audit and the amounts reported by the respondent 
in his annual reports: 

1942 


Item Audit | Annual report Difference 


Clearance and other commissions _-.........-.......-..- $1, 017. 61 $2, 017. 33 $999. 72 
Feed 941. 81 2, 941. 81 2, 000. 00 
10, 973. 58 8, 013. 46 2, 960. 12 








, $4, 517. 
1, 830. 43 3, 800. 
16, 041. 27 11, 570. 


3. Respondent failed to keep such accounts, records and memoranda 
during the years 1942 and 1943 as fully and correctly disclose his 
expenses of doing business. 


CONCLUSIONS 


As is seen from Finding of Fact 2, the respondent for the year 1942 
reported $999.72 more expense for clearance and other commissions 
and $2,000 more expense for feed than is disclosed for each of these 
items on the books and records of the clearing agency. For the year 
1943, the respondent similarly reported $3,050 more expense for clear- 
ance and other commissions and $1,970.22 more expense for feed. 
These differences were reflected in the net profit items for the two 
years. 

Respondent’s defense is that he had expenses which he himself paid 
in cash that are not disclosed by the clearing agency records and of 
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which he kept no detailed records. Respondent testified that his out- 
of-pocket expense included wages paid to extra help who assisted him 
in yarding and sorting his hogs; that he paid various persons sums 
of money weekly to salvage corn from commission firms’ pens; that 
he paid commission firms’ employees money on occasion to get the 
use of pens he desired; and that he also paid money for special 
privileges in connection with getting his hogs weighed. 

It is known to have been the practice of dealers, such as the respond- 
ent, to make cash expenditures for the types of things referred to by 
him. The complainant concedes that he may very well have had some 
such expenses, but contends that he greatly exaggerated them. The 
respondent produced no records to support his testimony and admitted 
that figures used in setting out the various miscellaneous expenditures 
that he referred to were only estimates. He testified that a bookkeeper 
for the clearing agency “makes up those figures and I add on what 
I think, whatever it runs.” He admitted that sometimes he took “a 
wild stab” at his average weekly expenses. 

In view of the prevailing practices of dealers, the respondent prob- 
ably did incur some miscellaneous expenses, and we shall concede that 
he may have spent $999.72 which appears as a discrepancy in the 
item of clearance and other commissions for 1942, as he handled 28,000 
hogs in that year and did not report any specific items of wages or 
labor. He should not, of course, have entered such expenses as clear- 
ance and other commissions, but it will be concluded that he did not 
wilfully falsify the item in his 1942 report. However, as to the 1943 
report, it is not possible to concede that there is room for a discrepancy 
of three times the size ($3,050) for handling only about one-half as 
many more hogs (42,852) in 1942. Admitting that miscellaneous costs 
of operating may have been somewhat higher in 1943 than in 1942, 
it cannot be believed that any such moderate increase in costs could 
come anywhere near accounting for the glaringly large increase in 
the discrepancy in the item under consideration in the 1943 report. 
It is concluded, therefore, that the respondent wilfully falsified his 
report for 1943 as to that item. 

Although the feed items for 1942 and 1943 seem to border on ex- 
cessiveness, it is possible that he has included in his reported figures 
some amounts that might better have been assigned to another cate- 
gory. In his letter, referred to in the Preliminary Statement, the 
respondent emphasized the matter of extra help that he had to hire 
and pay for in cash and after considering his testimony in the record, 
it seems certain that he had expenses in connection with obtaining feed 
that he might well have classified as labor expense, in which case his 
feed expense items would not have appeared so large. We shall as- 
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sume that some parts of the items assigned as feed expense actually 
represent in this case wages for help paid in obtaining salvaged corn. 
Under the circumstances, while the item of feed expense, particularly 
for 1942, seems to border on excessiveness, the respondent will be given 
the benefit of the doubt, and it is found that he did not wilfully falsify 
that item in his reports for 1942 and 1943. However, if the respond- 
ent is going to follow the practice of including these miscellaneous 
expenditures in his reports, he should itemize them as carefully as 
possible and should keep records that will substantiate the entries. 

Discrepancies in the item of net profit appear primarily as a result 
of discrepancies in items upon which specific findings have been made. 
Therefore, a finding as to wilful falsity concerning that item in the 
reports will not be made. 

The respondent’s counsel, in a statement filed in his behalf in lieu 
of oral argument, quotes an exchange of comments between the re- 
spondent and Mr. Roche, the attorney for the complainant, at the hear- 
ing as follows (page 5) : 

“Mr. FLANAGAN: I want it understood that the only question here is not any- 
thing but these two accounts; isn’t that right? These two items of feed? 

“Mr. RocHE: That is right. 

“Examiner Pau: Let the hearing show that the hearing is concluded.” 

The quoted comments occurred after a long discussion between the 
persons mentioned, the context of which makes it clear that the “two 
accounts” or “two items” meant to Mr. Roche the two items of clear- 
ance and other commissions and of feed, and not the item of feed for 
the two years. Mr. Roche had not at any time eliminated the item 
of clearance and other commissions and we do not believe that he 
understood the respondent’s remark as being for that purpose. That 
is further borne out by the fact that in the suggested findings of fact, 
conclusions and order that he filed in behalf of the complainant he 
expressly set out allegations concerning the item of clearance and other 
commissions. The matter will be regarded as the result of misunder- 
standing. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading per- 
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sons charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete 
records of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 
of the act. 

The respondent’s wilful falsification of his annual report for 1942 
warrants a suspension of his privilege of trading as a dealer at the 
Chicago Union Stock Yards. However, it does not appear that a 
suspension for the period of 60 days recommended by the complainant 


would be justified. 
ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set out 
in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 


Illinois, is suspended for 10 days beginning on the effective date of 


this order. 
Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1842) 


In re Wuu1aM E. Stocxpate. P&S Doc. No. 1757. Decided August 
26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 


plete Annual Reports 


Where, in a disciplinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, was charged in the com- 
plaint with violating the act by making false entries and false statements 
of fact, in his annual reports, resulting from misstatements of items of 
expense or profit incident to his business, it is ordered that, in view of the 
findings and conclusions reached herein, respondent’s registration should 
be suspended for 10 days beginning on the effective date of this order, and 
he is directed to cease and desist from making annual reports which do not 
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correctly disclose the information required to be set out in registrants’ 
annual reports.* 


Messrs. Richard F. Roche and John B. Poindezter for complainant. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seq.), instituted by a 
complaint filed August 7, 1946, by E. A. Meyer, Assistant Adminis- 
* trator, Production and Marketing Administration. Respondent is a 
dealer engaged in the business of buying and selling hogs in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois. The 
complaint charges that he violated the act by making false entries and 
false statements of fact in his annual report filed with the Department 
for the calendar year 1942, and failed to keep such accounts, records, 
and memoranda as fully and correctly disclosed all transactions in- 
volved in his business. In his answer he stated that if there were any 
discrepancies in his annual report, they were unintentional. 

A hearing was held at Chicago, Illinois, on February 21, 1947, before 
John J. Curry, a hearing examiner of the United States Department 
of Agriculture. Richard F. Roche, Attorney, Office of the Solicitor, 
appeared for the complainant. No appearance was noted for the 
respondent although he was served with a copy of the complaint and 
acknowledged service thereof on February 7, 1947. 

The complainant offered in evidence, through Wallace P. Winkler, 
an accountant, the annual report filed by the respondent with the 
Department for the calendar year 1942, which report was signed by 
the respondent. The books and records of the respondent are kept 
by the firm of F. Keys, Inc., a clearing agency which is registered 
under the act to “clear” or handle respondent’s purchases and sales of 
livestock and expenses of operation. There were also offered in evi- 
dence in exhibit form a comparative statement for 1942 showing the 
results of an audit of the books and records maintained for the respond- 
ent by his clearing agency as compared with the operational figures 
obtained from the annual report filed by the respondent, and showing 
also the differences between the two sets of figures. 

After the hearing, suggested findings, conclusions and order were 
submitted by the complainant, but none by the respondent. On July 
17, 1947, the examiner filed a report recommending that the respondent 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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be ordered to cease and desist from filing annual reports that do not 
correctly reflect required information, and to keep records that cor- 
rectly disclose all transactions involved in his business. The examiner 
also recommended the suspension of the respondent’s registration at 
the Union Stock Yards, Chicago, for a period of ten days. No excep- 
tions to the examiner’s report and no request for oral argument were 
filed by either party. 
FINDINGS OF FACT 


1. The respondent, William E. Stockdale, is an individual whose 
address is 7265 Coles Avenue, Chicago, Illinois. At all times material 
herein he was registered as a dealer under the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was engaged in the busi- 
ness of buying and selling livestock, to wit, hogs, in commerce on his 
own account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. The following discrepancies appear between the items reported 
by the respondent in his annual report for the year 1942 and the same 
items as disclosed by the audit; 














Item Audit Annual report Difference 
Or... aes enidenaeneoebend $151, 843. 71 $149, 493. 10 $2, 350. 61 
CREE ice. cca pa gad acneeenaaGadsaaesaces 141, 234. 22 141, 440. 22 206. 00 
Io. cance ceded Ghose ecnnawecasaaaeneeas 10, 609. 49 8, 052. 88 2, 556. 61 
Se RII... cncenindncedesecccustustaucas 420. 66 1, 720. 66 1, 300. 00 
Biccuyawizencncs Si cc oh ci sea agi a anova Sea 17. 88 515. 63 497.75 
a iio ow cterin cdgenneettadedanslynwadmubas vudoee 9, 380. 99 5, 076. 63 4, 304. 36 
CONCLUSIONS 


Section 401 of the Packers and Stockyards Act (7 U. S. C. 221) 
requires registrants to maintain written records which truly and cor- 
rectly disclose all transactions involved in their business. Whenever 
the Secretary finds that existing records do not satisfy that require- 
ment, he may prescribe the manner and form in which the records shall 
be kept, and thereafter any registrant who fails to keep them as pre- 
scribed may be fined or imprisoned, or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions of Sec- 
tions 6, 8, 9, and 10 of the Federal Trade Commission Act applicable 
to the enforcement of the provisions of the Packers and Stockyards 
Act. By virtue of section 6, above, persons subject to the act are re- 
quired to file annual reports with the Secretary giving prescribed in- 
formation relative to their business operations. Section 10 makes it 
unlawful for any person willfully to make any false entry or state- 
ment of fact in any such annual report. 
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For the effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regu- 
lation comply strictly with requirements concerning keeping complete 
records and filing accurate reports. Congress recognized the fact by 
providing for the imposition of penalties for violations of those re- 
quirements. Records maintained by registrants and the annual re- 
ports that they must submit constitute a principal source of informa- 
tion concerning compliance with various provisions of the act. An- 
nual reports submitted by dealers and other registrants are reviewed 
and analyzed carefully to determine, among other things, the finan- 
cial stability of the registrants and whether any of their activities are 
in violation of the law. Properly kept records are an accessible source 
of information for verifying data set out in the reports. False or in- 
accurate reports and inadequate records may well result in concealing 
violations of the act and in misleading persons charged with its en- 
forcement. One who files false or misleading reports, or keeps inade- 
quate records must know that by doing so he may be tending to frus- 
trate the objectives of the act. 

As set out in Finding of Fact 2, there were discrepancies between 
the respondent’s report for 1942 and the audit that was made with 
respect to six principal items. In his answer he stated in effect that 
any such differences were the result of mistakes. He did not appear 
at the hearing and offer any explanation as to how such mistakes could 
have been made, and he did not take any exception to the examiner’s 
recommendation that his registration be suspended for ten days. 
Slight errors in making tabulations of figures are, of course, under- 
standable. However, in the absence of some specific explanation, it 
seems unlikely that the discrepancies in all six items, some of which 
were comparatively substantial, resulted from inadvertence. It must 
be concluded, therefore, that the reports were intentionally or willfully 
falsified, as charged in the complaint, in violation of section 402 of the 
act. 

The statement in the complaint that the respondent failed to keep 
records that “fully and correctly disclose all transactions involved in 
his business,” in violation of section 401, was not contradicted in the 
respondent’s answer. On the other hand, the complainant has failed 
to show in what respects the respondent’s records fail to satisfy the 
statutory standard. At the hearing the auditor testified that the only 
records of the respondent that he examined in connection with his 
audit were those kept in the office of the Keys Company. He testified 
that those did “show all of the business transactions of the respond- 
ent which were cleared through Frank Keys as his clearing agency.” 
There was no testimony that the respondent transacted any other 
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business than that cleared through F. Keys, Inc., or that he kept any 
other records than those referred to. As there is no evidence as to 
any other transactions except those shown by the clearing agency’s 
records and as these records are used by complainant to establish the 
falsity of the annual reports, there is no basis for concluding that they 
fail to satisfy the requirements of section 401. 

The complainant suggested that the violations engaged in by the 
respondent warrant a suspension of his registration for a period of 
30 days. Since the violations here were confined to one year, 1942, the 
examiner recommended that a 30-day suspension would be excessive 
and that a suspension for a period of 10 days would be appropriate. 


ORDER 


Respondent shall cease and desist from filing annual reports which 
do not reflect correctly the information required to be furnished in 
such reports, including correct information as to his proceeds of sale, 
cost of sales, gross profits, net profits, and expenses of doing business. 

Respondent’s registration at the Union Stock Yards, Chicago, Illi- 
nois, is suspended for 10 days beginning on the effective date of this 
order. 

A copy hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A, D. 1843) 


ln re Joun B. Snyper, Ciay H. Barnerr ann Joseru T. ScHIMEK, Sr. 
P&S Doce. No. 1775. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports 


Same as 7 A. D. 647. 


Mr, Richard F. Roche for complainant. Mr. H. Hess Rubin, of Chicago, Illinois, 
for respondents. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seq.), instituted by a 
complaint filed October 22, 1946, by H. E. Reed, Director of the Live- 
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stock Branch, Production and Marketing Administration. Respond- 
ents are dealers engaged in the business of buying and selling hogs 
in commerce on their own account at the Union Stock Yards, Chicago, 
Illinois. It is charged in the complaint that the respondents violated 
the act by making false entries and false statements of fact in their 
annual report filed with the Department for the year 1944, and failed 
to keep such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in their business. 

A hearing was held at Chicago, Illinois, on May 5, 1947, before John 
J. Curry, hearing examiner of the Office of Hearing Examiners, 
United States Department of Agriculture. Richard F. Roche, at- 
torney, Office of the Solicitor, appeared for complainant and H. Hess 
Rubin, Attorney at Law, 11 South LaSalle Street, Chicago, Illinois. 
appeared for the respondents. 

The complainant offered in evidence through Wallace P. Winkler, an 
accountant, the annual report filed by the respondents with the De- 
partment for the calendar year 1944. The books and records of the 
respondents are kept by the firm of F. Keys, Inc., a clearing agency 
which is registered under the act to “clear” or handle respondents’ 
purchases and sales of livestock and expenses of operation. There 
was also offered in evidence, in exhibit form, a statement for 1944 
showing the results of an audit of the books and records maintained 
for the respondents by their clearing agency compared with the opera- 
tional figures obtained from the annual report filed by the respondents 
and, also, the difference between the two sets of figures. Although 
the respondent Snyder was present he did not testify with respect to 
the matters charged in the complaint. 

At the request of the complainant the time for filing suggested find- 
ings of fact, conclusions and order was extended by the examiner to 
June 24, 1947. 

On August 28, 1947, the examiner filed a report recommending that 
the respondents be ordered to cease and desist from making annual 
reports that do not accurately reflect required information, and that 
their registration as a dealer at the Chicago Union Stock Yards be 
suspended for a period of 25 days. The complainant filed exceptions 
to the report protesting the failure of the examiner to recommend a 
60-day suspension. The complainant requested oral argument. No 
exceptions were filed by the respondents. In lieu of oral argument 
both the complainant and the respondents were given the opportunity 
to file a written statement in support of their positions with respect 
to complainant’s contention, Such a statement was filed by com- 
plainant, but none by the respondents. 
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FINDINGS OF FACT 


1. The respondents John B. Snyder, Clay H. Barnett and Joseph 
T. Schimek, Sr., doing business as Snyder, Barnett & Schimek, com- 
prise a partnership whose address is 214 Exchange Building, Union 
Stock Yards, Chicago, Illinois. At all times material herein they 
were registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and were engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on their own 
account at the Union Stock Yards, Chicago, Illinois, posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2. The following table shows the amounts reported by the re- 
spondents in their annual report for 1944, covering the items of gross 
sales, cost of sales, gross profit, salary and wages, and net profit com- 
pared with the amounts disclosed by the Government audit: 


Item P ae Per audit Difference 
8 a ed i ed he a $4, 825, 691. 87 $4, 833, 024. 51 $7, 332. 64 
IS 50 Fok eed hae po ok es 4, 697, 589. 18 4, 684, 133. 15 13, 456. 03 
Og ee 128, 102. 69 148, 891. 36 20, 788. 67 
Nn oS sack tcceaaeiausuuees 5, 166. 45 7, 766. 60 2, 600. 15 
Sc ee eo oe en 97, 843. 30 * 115, 268. 96 17, 425. 66 





3. The following table shows the reconciliation of respondents’ net 
worth for 1944 as reported by the respondents and the reconciliation 
of net worth as determined by the audit: 





Per annual a i . 
report Per audit Difference 
Net worth at beginning of year__.....................- $6, 756. 94 $6, 756.94 |__. 
Additions: 
RN ie Se oe eee a ee 7, 97, 843. 30 115, 268. 06 $17, 425. 66 
Ms Soo a Ba a , 104, 600, 24 122, 025. 90 17, 425. 66 
Deductions: ae E 5 a aaa 
Withdrawals—Partners......_.__- 111, 165, 20 
Telephone _--._-- Dh ates deh est ees 156. 03 
Xmas baskets—Groceties 175, 00 
MNOS WUT ncn ccccacsccenss 470, 52 
Geo’s Restaurant—Meals_____. 1, 089, 69 
Traders Inn—Meals 255. 50 
Merchandise... : 33, 02 
Internal revenue collector 331. 08 
Personal insurance. ye 9. 21 
Newspaper subscription 6.12 
See Shao 40. 00 
Unexplained item.__. 2. 00 | 
Total deductions. _ ._- 96, 307. 71 113, 733. 37 | 17, 425, 66 
Net worth at end of year... _. 8, 202. 53 r 8, 202. 53 | = 
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CONCLUSIONS 


Section 401 of the act (7 U. S. C. 221) requires registrants to main- 
tain written records which truly and correctly disclose all transactions 
involved in their business. Whenever the Secretary finds that exist- 
ing records do not fully and correctly disclose all transactions involved 
in the registrant’s business, the Secretary may prescribe the manner 
and form in which such records shall be kept, and thereafter any 
registrant who fails to keep such records, as prescribed, may upon 
conviction be fined or imprisoned or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (includ- 
ing penalties) of Sections 6, 8, 9, and 10 of the Federal Trade Commis- 
sion Act applicable to the jurisdiction, powers, and duties of the Sec- 
retary in enforcing the provisions of the Packers and Stockyards Act. 
By virtue of the provisions of section 6, above, persons subject to the 
act are required to file annual reports with the Secretary giving cer- 
tain prescribed information relative to their business operations. 
Section 10 makes it unlawful for any person wilfully to make any 
false entry or statement of fact in any annual report required to be 
made under the act and provides for fines or imprisonment, or both, 
for violations thereof. 

For effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regula- 
tion maintain complete and accurate records covering all transactions 
handled by them. The records maintained by registrants and the 
annual reports submitted by them to the Packers and Stockyards 
Division constitute the principal source of information concerning 
a regulatee’s activities available to those charged with responsibility 
for administration of the act. If the records are not complete, or are 
inaccurate, those charged with enforcing the statute are misled and 
are not in a position to take appropriate corrective action to remedy 
existing unsatisfactory conditions. The records maintained by regis- 
trants are audited periodically by accountants of the Division and the 
annual reports submitted by dealers and others subject to regulation 
are reviewed and analyzed carefully with a view to ascertaining 
whether any activities engaged in by registrants are in violation of 

thelaw. If irregularities or violations of the law are concealed by the 
keeping of incomplete or inaccurate records, the problems incident to 
enforcement of the provisions of the act are greatly increased. 

The Government accountant testified with respect to the items and 
figures set forth in Finding of Fact No. 2. There is no issue as to the 
correctness of the information contained therein. 

The Government accountant was questioned, on cross examination, 
with respect to certain figures appearing in the reconciliation of 
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respondents’ net worth, as shown in Finding of Fact No. 3. The 
witness was asked specifically whether an analysis of such figures 
would indicate that the differences between the audit figures and the 
annual report figures, as shown in Finding 2, might have been due 
to mathematical error in compiling respondents’ annual report. 
The witness replied that “There could have been a mathematical 
error * * * made in computing both the proceeds of sale and the 
costs of sales, and that in order to make up the difference to arrive 
at the net worth, that compensating errors could have been made in 
the reconciliation of net worth. In fact, they would have to offset 
each other to arrive at the net worth at the end of the year, which 
it will be noted are exactly the same as per audit and per annual 
report.” ‘The witness also pointed out, in this connection, that re- 
spondents in calculating their net worth, as reported in their annual 
report, showed $97,843.30 net profit for the year, whereas their records 
showed the net profit to be $115,268.96. It is significant also to notice 
that, according to the reconciliation of net worth set out in the re- 
spondents’ report, their net worth at the beginning of the year was 
$6,756.94. This added to the reported item for net profit totals $104,- 
600.24. The report shows a lump sum of $96,307.71 as deductions, 
leaving net worth at the end of the year as $8,292.53, which is the 
same amount shown by the audit of the clearing agency’s records. 
Those records however give a detailed list of deductions totalling 
$113,733.37, which included withdrawals by partners in the amount 
of $111,165.20. Obviously it would have been impossible to deduct 
either of the last mentioned sums from the $104,600.24, which the 
respondents reported as representing the total of net worth at begin- 
ning of year plus net profits. The records of the clearing agency were 
detailed as to these deductions, and their accuracy was not impeached 
at the hearing. It may be noted also that the discrepancy with respect 
to deductions is in the identical sum, $17,425.66, as the discrepancy 
in the item of net profit. It goes without saying that errors may 
occur in making mathematical computations of any description, but 
the discrepancies between the audit figures and the annual report 
figures as shown in findings of fact 2 and 3 are of such magnitude 
as to preclude ascribing them to error or mistake. Discrepancies not 
only appear in the profit and loss statement but, also, in the reconcilia- 
tion of net worth. No question was raised by either party as to the 
correctness or adequacy of the respondents’ books and records of the 
correctness of the figures appearing in the audit made therefrom. 
The preparation of the respondents’ annual financial statement re- 
quires merely the simple transcription of figures from respondents’ 
records to the annual report form. It is difficult to believe that dis- 
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crepancies amounting to as much as $17,425.66 and $20,788.67 were 
the result of inadvertence. Under the circumstances, it is concluded 
that the respondents’ report of the items set forth in Finding 2 herein 
was wilfully false and in violation of section 402 of the act. 

There is no testimony or evidence of record which would support 
a finding, as suggested by the complainant, that the respondents failed 
to keep adequate books and records, in violation of section 401 of the 
act. 

The complainant, the Production and Marketing Administration, 
filed a document containing ultimate findings of fact, conclusions and 
order in which it recommended, among other things, that respondents’ 
registration be suspended for a period of 60 days. The respondents 
suggested that the matter be disposed of by the issuance of a cease and 
desist order. Upon full consideration of all the matters of record it 
is believed that a suspension of the respondents’ registration for a 
period of 10 days would be justified. 


ORDER 


The respondents, John B. Snyder, Clay H. Barnett and Joseph T. 
Schimek, Sr., shall cease and desist from filing annual reports which 
do not reflect correctly the information required to be furnished in 
such reports, including correct information as to the items of pro- 


ceeds of sales, costs of sales, gross profit, salary and wages, and net 
profit. 

The respondents’ registration as a dealer at the Union Stock Yards, 
Chicago, Illinois, is suspended for a period of 10 days beginning on the 
effective date of this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1844) 


In re Joun B. Snyper. P&S Doc. No. 1774. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports 


Where, in a disciplinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, was charged in the com- 
plaint with violating the act by making false entries and false statements 
of fact, in his annual reports, resulting from misstatements of items of 
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expense or profit incident to his business, it is ordered that, in view of the 
findings and conclusions, reached herein, respondent’s registration should be 
suspended for 15 days beginning on the effective date of this order, and he is 
directed to cease and desist from making annual reports which do not cor- 
rectly disclose the information required to be set out in registrants’ annual 
reports.* 


. Richard F. Roche for complainant. Mr. H. Hess Rubin, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a desciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seg.), instituted by a 
complaint filed October 22, 1946, by H. E. Reed, Director of the 
Livestock Branch, Production and Marketing Administration. Re- 
spondent is a dealer engaged in the business of buying and selling hogs 
in commerce on his own account at the Union Stock Yards, Chicago, 
Tilinois. It is charged in the complaint that the respondent violated 
the act by making false entries and false statements of fact in his 
annual report filed with the Department covering the months of 
November and December, 1943, and by failing to keep such accounts, 
records, and memoranda as fully and correctly disclosed all trans- 
actions involved in his business. 

A hearing on the matter was held at Chicago, Illinois, on May 5, 
1947, before John J. Curry, hearing examiner of the Office of Hearing 
Examiners, United States Department of Agriculture. Richard F. 
Roche, attorney, Office of the Solicitor, appeared for the complainant, 
and H. Hess Rubin, Attorney at Law, 11 South La Salle Street, 
Chicago, Illinois, appeared for the respondent. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual report filed by the respondent with the De- 
partment covering his operations for the months of November and 
December, 1943, which report was signed by the respondent. The 
books and records of the respondent are kept by the firm of Frank 
Keys, Inc., a clearing agency, which is registered under the act to 
“clear” or handle respondent’s purchases and sales of livestock and 
expenses of operation. There was also offered in evidence, in exhibit 
form, a statement for 1943 showing the results of an audit of the books 
and records maintained for the respondent by his clearing agency com- 
pared with the operational figures obtained from the annual report 
filed by the respondent and, also, the differences between the two sets 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Hd. 
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of figures. Although the respondent was present, he did not testify 
with respect to the items in controversy. 

At the request of the complainant, the time for filing suggested find- 
ings of fact, conclusions and order was extended to June 24, 1947. 
Both parties filed such documents within the allotted period of time. 

On August 21, 1947, the examiner filed a report recommending that 
the respondent be ordered to cease and desist from making annual 
reports that do not accurately reflect required information, and that 
his registration as a dealer at the Chicago Union Stock Yards be 
suspended for a period of 25 days. The complainant filed exceptions 
to the report protesting the failure of the examiner to recommend a 
60-day suspension. The complainant requested oral argument. No 
exceptions were filed by the respondent. In lieu of oral argument 
both the complainant and the respondent were given the opportunity 
to file a written statement in support of their positions with respect to 
complainant’s contention. Such a statement was filed by complainant, 
but none by the respondent. 


FINDINGS OF FACT 


1. The respondent, John B. Snyder, is an individual whose address 
is Exchange Building, Union Stock Yards, Chicago, Illinois. At all 
times material herein he was registered as a dealer under the provisions 
of the Packers and Stockyards Act of 1921, as amended, and was 
engaged in the business of buying and selling livestock, to wit, hogs, in 
commerce on his own account at the Union Stock Yards, Chicago, 
Illinois, posted as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between the items reported by 
the respondent in his annual report for 1943 and the same items as 
disclosed by the audit: 


Item ™ — Per audit Difference 
Total clearance or other commissions................--.- $4, 708. 21 $808. 21 $3, 900. 00 
EE ccc otcbucwekuensaudndnecéanaunsweews 3, 427.11 1, 327, 11 2, 100. 00 
Shin cap pabbccanerssseeedskonkincuchsanceucwe 15, 541. 84 22, 515. 14 6, 993. 30 
CONCLUSIONS 


Section 401 of the Packers and Stockyards Act (7 U. S. C. 221) 
requires registrants to maintain written records which truly and cor- 
rectly disclose all transactions involved in their business. Whenever 
the Secretary finds that existing records do not fully and correctly 
disclose all transactions involved in the registrant’s business, the Sec- 
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retary may prescribe the manner and form in which such records shall 
be kept, and thereafter any registrant who fails to keep such records 
as prescribed may upon conviction be fined or imprisoned or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (includ- 
ing penalties) of Sections 6, 8, 9, and 10 of the Federal Trade Com- 
mission Act applicable to the jurisdiction, powers, and duties of the 
Secretary in enforcing the provisions of the Packers and Stockyards 
Act. By virtue of the provisions of section 6, above, persons subject 
to the act are required to file annual reports with the Secretary giving 
certain prescribed information relative to their business operations. 
Section 10 makes it unlawful for any person wilfully to make any 
false entry or statement of fact in any annual report required to be 
made under the act and provides for violations thereof a fine or im- 
prisonment or both a fine and imprisonment. 

Requirements with respect to keeping adequate records and filing 
accurate reports, found in regulatory statutes, are ones that cannot be 
ignored. One of the foundations for effective administration of a 
regulatory statute such as the Packers and Stockyards Act is the avail- 
ability, to persons charged with its administration, of clear and 
accurate information and accessible means of verifying it. These are 
necessary for discovering violations of the act and the existence of 
undesirable conditions that are incompatible with its purposes. One 
who intentionally files false or misleading reports must know that in 
doing so he may be tending to frustrate the administration of the act. 
Also the failure to keep proper records obviously could render very 
difficult and perhaps impossible the task of investigating proper 
compliance by registrants. Such violations of the act are regarded 
as serious ones. Jnre Bowles Livestock Commission Company, 5 A. D. 
886 (1946). 

There is no issue as to the correctness of the figures shown in Find- 
ing of Fact 2. The respondent did not testify with respect to the 
differences between the figures shown in his annual report and the 
figures as determined by the Government audit. However, the re- 
spondent in his suggested findings of fact, conclusions and order 
ascribed such differences to inefficient bookkeeping on the part of the 
clearing agency. Respondent denied any wilful intent on his part to 
make false entries in his annual report. 

Section 401 of the act requires registrants to maintain books, records 
and memoranda which correctly reflect all transactions involved in 
their business. Section 402 of the act requires registrants to prepare 
and file annual reports which reflect accurately certain prescribed in- 
formation concerning their business transactions. It goes without 
saying that in any matter involving mathematical computations the 
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possibility of error is always present, and errors may occur in trans- 
scribing information from a registrant’s books and records to his an- 
nual report covering an entire year’s business. In the instant case re- 
spondent’s annual report for 1943 covers operations for only Novem- 
ber and December, but the discrepancies between the annual report 
and audit figures, covering the items of clearance or other commissions 
paid and feed expense amounting to $3,900 and $2,100, respectively, 
are of such magnitude as to preclude attributing them to error or mis- 
take. It may be noted that both of the discrepancies in the above items 
are in round numbers. Upon full consideration of the foregoing, it 
it concluded that respondent’s report of the above items was wilfully 
false. Respondent’s failure to report the items correctly in his annual 
report was reflected in his statement of net profit for the period con- 
cerned. Accordingly, his report of net profit was also wilfully false. 

There is no testimony or evidence of record which would support a 
finding, as suggested by the complainant, that the respondent failed to 
keep adequate books and records. It is true that respondent’s attorney 
stated at the hearing that respondent’s bookkeeper maintained records 
which contained errors, but this is hardly substantial enough to afford 
a basis for declaring respondent’s records inadequate. Respondent’s 
attorney specifically conceded the correctness of the figures appearing 
in the Government audit. No testimony was offered by the complain- 
ant which would indicate that respondent’s books and records were 
either incorrect or inadequate or that all entries in such books and rec- 
ords were not fully substantiated. 

The complainant in its suggested findings of fact, conclusions and 
order recommended, among other things, that respondent’s registration 
be suspended for a period of 60 days. The respondent suggested that 
the matter be disposed of by the issuance of a cease and desist order. 
Although the violations filed herein are serious, they are not numerous 
and were not repeated during successive years. In determining an 
appropriate sanction to be imposed herein, consideration should be 
given to the number of violations as well as the seriousness thereof. 
Upon full consideration of all the matters of record, it is believed that 
a suspension of respondent’s registration for a period of 15 days would 


be justified. 
ORDER 


The respondent, John B. Snyder, shall cease and desist from filing 
annual reports which do not reflect correctly the information required 
to be furnished in such reports, including correct information as to 
the items of clearance or other commissions paid, feed expense and 
net profit. ; 
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The respondent’s privilege of trading as a registered dealer at the 
Union Stock Yards, Chicago, Illinois, is suspended for a period of 15 
days beginning on the effective date of this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 30th day after this date. 


(A. D. 1845) 


InreGuenn E.McManon. P&S Doc. No. 1742. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Where, in a disciplinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, was charged in the 
complaint with violating the act by making false entries and false statements 
of fact, in his annual reports, resulting from misstatements of items of 
expense or profit, it is ordered that, in view of the findings and conclusions 
reached herein, respondent’s registration should be suspended for 15 days 
beginning on the effective date of this order, and he is directed to cease and 
desist from making annual reports which do not correctly disclose the infor- 
mation required to be set out in registrants’ annual reports, and to keep 
accurate and complete records as fully and correctly disclose all transactions 
involved in his business.* 


Messrs. Richard F. Roche, George R. Springborg, and John B. Poindesvter for 
complainant. Mr. John J. Toohey, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.), instituted on July 16, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, Glenn E. McMahon, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942 and 1943 and with failing to 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 


under the act. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, was 
engaged in the business of buying and selling hogs, in commerce, on 
his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to reflect 
the dealer’s net profit for the period covered by the report. Respond- 
ent’s annual reports for the years 1942 and 1943 are in issue here. 
Registrants are required also to keep books and records that fully and 
correctly disclose all transactions involved in their business (sec. 401; 
7 U.S.C. 221). 

An oral hearing was held at Chicago, Illinois, on October 28, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor, and the respondent appeared in person. 
Prior to the institution of this proceeding, an audit was made of the 
records maintained by the clearing agency for the respondent for the 
years involved by Wallace P. Winkler, an accountant for the com- 
plainant, who testified at some length with reference to them at the 
hearing. As a part of the witness’s testimony, there were introduced 
in evidence Government Exhibits 3 and 4, which are summaries of the 
annual reports, the audit, and the resulting difference for each of the 
two years. Respondent’s annual reports for the years 1942 and 1943 
were introduced in evidence as Government Exhibits 1 and 2. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 60 days. On April 28, 1947, the examiner filed a report 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated informa- 
tion, and to keep records that correctly disclose all transactions in- 
volved in his business. The complainant filed exceptions to the report, 
protesting the failure of the examiner to recommend a suspension of 
the respondent’s registration, and requesting oral argument. No 
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exceptions were filed by respondent. In lieu of oral argument, the 
complainant was permitted to and did file a written statement in sup- 
port of its position. The respondent was notified that he might file 
a comparable statement which was filed for him by counsel in a con- 
solidated statement covering this and also companion proceedings. 


FINDINGS OF FACT 


1. The respondent, Glenn E. McMahon, is an individual whose ad- 
dress is 5514 South Elizabeth Street, Chicago, Illinois. At all times 
material herein he was registered as a dealer under the provisions of 
the Packers and Stockyards Act, 1921, as amended, and was engaged 
in the business of buying and selling livestock, to wit, hogs, in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois, 
posted as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942 and 1943 and the 
same items as disclosed by an audit of his accounts as kept by his 
clearing agency : 

1942 








Audit Annual report Difference 


Gross proceeds $237, 528. 71 $236, 576. 18 


Gross profit , 542.70 4, 569. 17 
Clearance or other commissions_ __.........---.-.------- 222. 420. 55 
Feed 7 309. 75 300. 00 
Net profi js 3, 401. 62 1,471. 23 





Gross proceeds $766, 786, 23 $766, 415. 05 $371.18 

I Ian oo Coa aceeneccaoaunubdadaucsasmscdoees 18, 082. 96 17, 329. 74 

Clearance or other commission-.-- ae 912. 05 3, 096. 74 , 

Feed 646. 93 2, 646. 93 2, 000. 00 
14, 948. 19 10, 033. 78 4,914. 41 





3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1943 as fully and correctly disclose 
his expenses of doing business. 


CONCLUSIONS 


As is seen from Finding of Fact 2, respondent reported for the year 
1942 a gross profit of $973.53 less than the gross profit disclosed by 
the Government audit and similarly understated his gross profit for 
the year 1943 by $753.22. For the year 1942 he also reported $197.70 
more expense for clearance or other commissions and $300 more ex- 
pense for feed than are disclosed for each of these items on the books 
and records of the clearing agency. For the year 1943 he likewise 





664 PACKERS AND STOCKYARDS ACT, 1921 7 A.D. 


reported $2,184.69 more expense for clearance or other commissions 
paid and $2,000 more expense for feed. 

Respondent introduced testimony tending to establish that he had 
incurred certain expenses, paid for in cash by himself personally, of 
which his clearing agency had no record. These expenses he explained 
consisted of payments made to turn men for extra turns at the scale, 
to employees of commission firms for pens containing corn, to stock- 
yard company employees for use of pens, for wages to turn men, for 
purchases of soft or used corn and for purchases of coffee and lunches. 
In support of these claimed additional expenses, the respondent had 
records consisting of notations made on the backs of the carbon copies 

-of the original weekly account sheets kept by his clearing agency. 
Such notations were undated and generally were made up of entries 
of amounts paid under four classifications, to wit, (1) scale men, 
(2) dinkey or company man, (3) lunches and coffee, and (4) extra 
help and soft corn. The respondent admitted these entries were not 
made daily but were entered at intervals of from one to three weeks. 

An auditor for the Department who testified as a witness for the 
Government stated that he had examined these records and found 
that in the period during 1942 covered by the order of inquiry, the 
respondent had listed expenses totalling as follows: scale man $48, 
dinkey or company man $48, lunches or coffee $29, and x-help and 
soft corn $373, poles $2. Included in the total of $373 for “x-help and 
soft corn” was an amount listed for the week of December 21, 1942, 
which bore the additional notation “Christmas.” The grand total 
of these expenses as kept by the respondent was $500, which sum 
approximates the total of the $197.70 by which the respondent over- 
reported his expense for clearance and commissions paid and the $300 
by which he over-reported his feed expense for 1942. None of these 
claimed expenses, however, were properly classified as clearance or 
other commissions and should not have been so reported if incurred. 

However, conceding that respondent may have incurred feed expense 
in the amount reported for 1942 and conceding also that for 1942 
respondent may have spent in cash the amount of $197.70 reported 
incorrectly as clearance or other commissions, there is no explanation 
of the discrepancy in gross profit which also results in a discrepancy 
in the net profit reported. In view of the testimony in evidence, the 
only conclusion is a deliberate falsification in the gross and net profits 
reported in the annual report for 1942. 

The testimony relating to the respondent’s reported expenses for 
1943 disclosed a situation very similar to that of 1942. An analysis 
and tabulation of the records relied upon by the respondent, made by 
the Department’s auditor and concerning which he testified, showed 
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that the respondent had listed expenses paid personally, totalling as 
follows: scale man $104, company or dinkey man $104, coffee and 
lunches $118, extra help and soft corn $2,852, and an unexplained 
total of $770, for a grand total of $3,948. These records and respond- 
ent’s testimony fall far short of accounting for the discrepancies 
between the annual report and the audit. The sums listed are large 
and out of line with expenditures for similar purposes in 1942. The 
expense of $770 is unexplained. The amounts are obviously exag- 
gerated and the inference plainly to be drawn is that respondent 
padded these expense items. In addition, no explanation whatever 
is given for the discrepancy of $753.22 in gross profit. We must 
conclude, therefore, that respondent wilfully falsified his annual report 
for 1943. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regula- 
tion comply strictly with the requirements of the act concerning 
keeping complete records and filing accurate reports, a proper adminis- 
tration of the act is virtually impossible. The annual reports sub- 
mitted by registrants constitute a principal source of information 
concerning compliance with the act. The records they are required 
to keep provide an accessible source of information for verifying data 
set out in the reports. False or inaccurate reports and inadequate 
records may well result in concealing violations of the act and in mis- 
leading persons charged with its enforcement. One who files false 
or misleading reports, or keeps inadequate records, must know that 
by doing so he may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete 
records of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 
of the act. 

The respondent’s wilful falsification of his annual reports for 1942 
and 1943 warrants a suspension of his privilege of trading as a dealer 
at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in 
registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose, and to whom paid. 
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The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 15 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1846) 


In re JaMes M. Hucues. P&S Doc. No. 1758. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 661. 


Messrs. Richard F. Roche, John J. Murray, and John B. Poindexter for complain- 
ant. Mr. James M. Hughes, of Chicago, Illinois, for respondent. Mr. John 
J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seq.) , instituted by a 
complaint filed August 7, 1946, by the Assistant Administrator, Pro- 
duction and Marketing Administration. The respondent, James M. 
Hughes, is a dealer engaged in the business of buying and selling hogs 
in commerce on his own account at the Union Stock Yards, Chicago, 
Illinois. It is charged in the complaint that the respondent violated 
the act by making false entries and false statements of fact in his 
annual reports filed with the Department for the years 1942, 1943 and 
1944, and by failing to keep such accounts, records and memoranda, 
as fully and correctly disclose all transactions involved in his business. 

A hearing on the matter was held at Chicago, Illinois, on May 6, 
1947, before John J. Curry, a hearing examiner of the United States 
Department of Agriculture. Richard F. Roche, attorney, Office of the 
Solicitor, appeared for the complainant and the respondent appeared 
on his own behalf. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent for the years 
1942, 1943 and 1944. The books and records of the respondent were 
kept by the Schultz Live Stock Commission Company, a clearing 
agency which is registered under the act to “clear” or handle respond- 
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ent’s purchases and sales of livestock and expenses of operation. 
There were also offered in evidence, in exhibit form, summary state- 
ments for 1942, 1943, and 1944, showing the results of an audit of the 
books and records maintained for the respondent by his clearing 
agency compared with the operational figures obtained from the an- 
nual reports filed by the respondent, and also the difference between 
the two sets of figures. 

The time for filing suggested findings of fact, conclusions and order 
was extended by the examiner to June 24, 1947. On August 28, 1947, 
the examiner filed a report recommending that the respondent be 
ordered to cease and desist from making annual reports that do not 
accurately reflect designated items and to keep records that correctly 
disclose all transactions involved in his business. The report also 
recommended a suspension of the respondent’s registration for a 
period of 20 days. No exceptions to the report were filed by the re- 
spondent. The complainant filed exceptions protesting the failure of 
the examiner to recommend a suspension of respondent’s registration 
for a period of 30 days. The complainant requested oral argument. 
In lieu of oral argument, the complainant was permitted to file a writ- 
ten statement in support of its position. The respondent was given 
the opportunity to file a comparable statement but failed to do so. 


FINDINGS OF FACT 


1. The respondent, James M. Hughes, is an individual whose address 
is 225 Exchange Building, Union Stock Yards, Chicago, Illinois. At 
all times material herein he was registered as a dealer under the pro- 
visions of the act and was engaged in the business of buying and selling 
livestock, to wit, hogs, in commerce on his own account at the Union 
Stock Yards, Chicago, Illinois, posted as a stockyard subject to the 
act (9 CFR 204.1). 

2. The following differences appear between the items reported by 
the respondent in his anual reports for the years 1942, 1943 and 1944. 
and the same items as disclosed by the audit: 


1942 





Annual report Audit Difference 


Salary and wages $3, 900. 00 $215. 00 
Net profit 14, 670. 56 18, 330. 56 


Salary and wages 
Net profit 
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Salary and wages 
Net profit 


3. The respondent failed to keep such accounts, records and memo- 
randa during the years 1942, 1943 and 1944 as fully and correctly 
disclosed his expenses of doing business. 


CONCLUSIONS 


Section 401 of the act (7 U. S. C. 221) requires registrants to main- 

tain written records which truly and correctly disclose all transactions 
“involved in their business. Whenever the Secretary finds that exist- 

ing records do not fully and correctly disclose all transactions in- 
volved in the registrant’s business, the Secretary may prescribe the 
manner and form in which such records shall be kept, and thereafter 
any registrant who fails to keep such records, as prescribed, may, upon 
conviction, be fined or imprisoned, or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (includ- 
ing penalties) of Sections 6, 8, 9, and 10 of the Federal Trade Com- 
mission Act applicable to the jurisdiction, powers, and duties of the 
Secretary in enforcing the provisions of the Packers and Stockyards 
Act. By virtue of the provisions of section €, persons subject to the 
act are required to file annual reports with the Secretary giving certain 
prescribed information relative to their business operations. Section 
10 makes it unlawful for any person wilfully to make any false entry 
or statement of fact in any annual report. Violations are punishable 
by a fine or imprisonment, or both. 

The respondent was questioned regarding the discrepancies between 
his reported expenses for salary and wages and the same expenses as 
determined by the audit. He stated that it was his practice to draw a 
check weekly and out of the proceeds to pay his expenses for labor and 
feed. He stated that he kept no record of the names of the persons to 
whom monies were paid since he had no regular help, and he therefore 
employed different persons at different times during the year to assist 
him in sorting hogs. The respondent stated that although he esti- 
mated the expense reported on his annual reports for salary and wages, 
he did not believe that the amount thus reported was an overstatement 
of his actual expenditures. For the years concerned, he estimated that 
he paid an average of $15 per day to one person or another to help him 
sort hogs, and from $1 to $2 per week to the counter-off man. He 
stated that he paid keymen, employees of the stockyard company, from 
$3 to $4 per week on occasion to insure his receiving good pens in 
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which to yard his hogs. He also said that he paid from $3 to $4 a 
week at times to commission firms’ employees for telling him the loca- 
tion of pens which contain leftover corn, and that he also paid money 
to various persons to deliver such corn to him. 

It may well be that the respondent did pay out certain sums of 
cash for extra help and for obtaining feed and special privileges. It 
appears to have been the common practice among dealers, who were 
buying and selling hogs at the Union Stock Yards during the period 
material here, to incur such expenses and pay for them in cash. Such 
expenditures would not be reflected in the clearing agency’s records. 
Under the circumstances, the items shown in the clearing agency’s 
records for salary and wages would not include sums which he testi- 
fied as having been included in his reports as salary and wages. Clearly, 
feed expenses should not have been set out as salary and wages, and 
expenditures for obtaining special privileges should not have been set 
out in that category. Moreover, even if this improper method of re- 
porting is disregarded, and conceding that he did have additional 
expenses of the kind described, his testimony fell short of establishing 
that he did not exaggerate them in his reports. He did not produce 
any records or other evidence to substantiate his testimony, and the 
amounts explained by him in general undetailed estimates would not 
add up to the totals of the differences as shown by the audit sum- 
mary. Considerable weight to the proposition that he intentionally 
exaggerated the items in question is given by the fact that although in 
1944 the respondent handled approximately one-half the number of 
hogs which he handled in 1942 and 1943, he reported the same ex- 
penses for salary and wages as he reported in 1942 and 1943. On 
the basis of these considerations, it is concluded that the respondent’s 
reports of the items were wilfully false, in violation of section 402 
of the act. Since respondent’s overstatements of the items of salary 
and wages were reflected in his reported net profits for the years 
concerned, his reports of net profits were also wilfully false. 

The respondent did not comply with section 401 of the act because 
he failed to keep such accounts, records and memoranda as fully and 
correctly disclosed his expenses for labor, leftover corn, and other 
miscellaneous out-of-pocket expenses. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
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vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading persons 
charged with its enforcement. One who files false or misleading re- 
ports, or keeps inadequate records, must know that by doing so he may 
be tending to frustrate the real purposes of the act. 

The respondent did not avail himself of the opportunity to file sug- 
gested findings of fact, conclusions and order. The complainant filed 
a document containing suggested findings of fact, conclusions, and 
order in which, among other things, it recommended that the re- 
spondent’s registration be suspended for a period of 30 days. Upon 
full consideration of all the facts disclosed by the record, it is believed 
that the respondent’s registration should be suspended for a period 


of 15 days. 
ORDER 


The respondent, James M. Hughes, shall cease and desist from filing 
annual reports which do not correctly reflect the information required 
to be furnished in such reports, including correct information as to the 
items of feed and labor expense and net profits. 

The respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including as to each item of expense the date, amount, purpose and 


to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 15 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1847) 
Inre J.M.Sarsrietp. P&S Doc. No. 1761. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 661. 


Messrs. Richard F. Roche, John J. Murray, and John B. Poindezter for com- 
plainant. Mr. J. M. Sarsfield, of Chicago, Illinois, for respondent. Mr. John 
J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), instituted on August 7, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, J. M. Sarsfield, is charged with wilfully making or causing 
to be made false entries and statements of fact in the annual reports 
filed by him for the years 1942, 1943 and 1944 and with failing to keep 
such accounts, records and memoranda as fully and correctly disclose 
all transactions involved in his business as a registered dealer under 
the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to reflect 
the dealer’s net profit for the period covered by the report. Section 
402 of the act makes applicable Sections 6, 8, 9 and 10 of the Federal 
Trade Commission Act, section 10 making it unlawful for any person 
wilfully to make any false entry or false statement of fact in any an- 
nualreport. Respondent’s annual reports for the years 1942, 1943 and 
1944 are in issue here. Registrants are required also to keep books 
and records that fully and correctly disclose all transactions involved 
in their business (sec. 401; 7 U. S. C. 221). 

An oral hearing was held at Chicago, Illinois, on February 25, 1947, 
before John J. Curry, as examiner. The complainant was represented 
by Richard F. Roche, attorney, Office of the Solicitor, and the respond- 
ent appeared in person. Prior to the institution of this proceeding, 
an audit was made of the records maintained by the clearing agency 
for the respondent for the years involved by Wallace P. Winkler, an 
accountant for the complainant, who testified at some length with 
reference to them at the hearing. Asa part of the witness’s testimony, 
there were introduced in evidence Government Exhibits 4, 5 and 6, 





672 PACKERS AND STOCKYARDS ACT, 1921 7 A. D. 


which are summaries of the annual reports, the audit, and the result- 
ing difference for each of the three years. Respondent’s annual 
reports for the years 1942, 1943 and 1944 were introduced in evidence 
as Government Exhibits 1, 2 and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The complain- 
ant recommended a suspension of the respondent’s registration for a 
period of 60 days. On June 20, 1947, the examiner filed a report 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated informa- 

‘tion and to keep records that correctly disclose all transactions involved 
in his business and recommending also suspension of respondent’s reg- 
istration for 15 days. The complainant filed exceptions to the report 
protesting, among other things, the failure of the examiner to recom- 
mend a suspension of the respondent’s registration for 60 days and 
requesting oral argument. No exceptions were filed by the respondent. 
In lieu of oral argument, the complainant was permitted to and did 
file a written statement in support of its position. The respondent 
was notified that he might file a comparable statement but he did not 
do so. 

Since complainant conceded in its suggested findings of fact that the 
evidence does not support the charges in connection with the annual 
report for the year 1944, no discussion will be had of these charges. 


FINDINGS OF FACT 


1. The respondent, J. M. Sarsfield, is an individual whose address 
is 7736 South Laflin Street, Chicago, Illinois. At all times material 
herein he was registered as a dealer under the provisions of the Pack- 
ers and Stockyards Act, 1921, as amended, and was engaged in the 
business of buying and selling livestock, to wit, hogs, in commerce on 
his own account at the Union Stock Yards, Chicago, Illinois, posted as 
a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942 and 1943 and the 
same items as disclosed by an audit of his accounts as kept by his 
clearing agency : 





Audit Annual report Difference 


$303. 00 $303. 00 


Total clearance and other commissions__--...-...-.-.-.---- 945. 86 $2, 538. 95 1, 593. 09 
998. 5: 


tN ss on ntnstvs pans aakcinowsaedenoschaencs 416. 50 1, 415. 05 . 55 
Net profit 10, 329. 48 8, 024. 06 2, 305. 42 
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Total other salary and wages 

Total clearance and other commissions. , 062. 
Total feed expense 599. 75 
Net profit 11, 873. 30 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1943 as fully and correctly disclose 
his expenses of doing business. 


CONCLUSIONS 


As is the case generally in the thirty-seven companion proceedings 
with this proceeding, respondent attempts to explain the discrepancies 
between the annual reports and complainant’s audit by testimony that 
he had expenses which he paid in cash himself. For the year 1942, it 
is seen that there is a difference of $1,593.09 between clearance and 
other commissions as reported by respondent and as disclosed by the 
audit. Clearance and other commissions are items paid for by the 
clearing agency and noi by respondent personally. There is a differ- 
ence also of $998.55 between the feed expense reported and the feed 
expense as shown by audit. It is apparent that respondent, as he 
testified, did pay out some money himself for so-called used or slop 
corn. Giving the respondent the benefit of the doubt that $998.55 
may have been expended by him in cash for used corn and the labor in 
picking it up, since respondent did not report the $303 labor expense 
mentioned above, respondent’s explanation for the $1,593.09 difference 
in clearance and other commissions falls considerably short of justify- 
ing this item as reported in the annual report for 1942. The justifiable 
inference is one of deliberate exaggeration or complete disregard of 
the reporting requirements, either of which amounts to wilful falsifica- 
tion in violation of section 402 of the act. 

The same conclusions apply to the differences for the year 1943 in 
the items for clearance and other commissions and feed. In view of 
respondent’s failure to report $299 shown by the audit as expended for 
salaries and wages, we are willing to concede that the feed difference 
of $1,000 may have been expended for used corn and the labor for 
picking it up and delivering it. But there is no adequate explanation 
for the considerable difference of $2,007.89 in clearance and other 
commissions as reported and as shown by the audit. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
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registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading per- 
sons charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete 
records of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
. all transactions involved in his business, as required by section 401 
of the act. 

The respondent’s wilful falsification of his annual reports for 1942 
and 1943 warrants a suspension of his privilege of trading as a dealer 
at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in regis- 
trants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 


including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Tllinois, is suspended for 15 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1848) 
In re Enwarv J. Grirrin. P&S Doc. No. 1769. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 661. 


Messrs. Richard F. Roche, John J. Murray, and John B. Poindexter for com- 
plainant. Mr. Thomas J. Carroll, of Chicago, Illinois, for respondent. Mr. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 1940 ed. 181 e¢ seg.), instituted by a 
complaint filed October 22, 1946, by the Director of the Livestock 
Branch, Production and Marketing Administration. Respondent is 
a dealer engaged in the business of buying and selling hogs in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois. 
It is charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
filed with the Department for the years 1942, 1943 and 1944, and by 
failing to keep such accounts, records and memoranda as fully and 
correctly disclosed all transactions involved in his business. The re- 
spondent filed an answer in which he denied the charges set forth 
in the complaint. 

A hearing on the matter was held at Chicago, Illinois, on May 7, 
1947, before John J. Curry, hearing examiner of the Office of Hearing 
Examiners, United States Department of Agriculture. Richard F. 
Roche, attorney, Office of the Solicitor, appeared for the complainant 
and Thomas J. Carroll, Attorney at Law, 105 W. Madison Street, 
Chicago, Illinois, appeared for the respondent. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent for the years 
1942, 1943 and 1944, which reports were signed by the respondent. 
The books and records of the respondent are kept by the firm of Lawler 
Bros. & Co., a clearing agency, which is registered under the act to 
“clear” or handle respondent’s purchases and sales of livestock and ex- 
penses of operation. There were also offered in evidence in exhibit 
form summary statements for the years 1942, 1943 and 1944 showing 
the results of an audit of the books and records maintained for the 
respondent by the clearing agency compared with the operational 
figures obtained from the annual reports referred to above and, also, 
the difference between the two sets of figures. 

The complainant filed suggested findings of fact, conclusions and 
order. Respondent also did so together with a supporting brief. The 
examiner issued his report on September 17, 1947, proposing that re- 
spondent be found to have violated the act in some of the respects set 
out in the complaint but not as to others. The examiner recommended 
a suspension of respondent’s registration for 15 days. Both com- 
plainant and respondent filed exceptions to the examiner’s report. In 
lieu of oral argument, complainant was permitted to file a statement. 
Respondent was also allowed to do so but relied upon documents 
previously filed. 

806172—48—6 
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FINDINGS OF FACT 


1. The respondent, Edward J. Griffin, is an individual whose ad- 
dress is 207 Exchange Building, Union Stock Yards, Chicago, Illinois. 
At all times material herein he was registered as a dealer under the 
provisions of the act and was engaged in the business of buying and 
selling livestock, to wit, hogs, in commerce on his own account at the 
Union Stock Yards, Chicago, Illinois, posted as a stockyard subject 
to the act (9 CFR 204.1). 

2. The following differences appear between the items reported by 
the respondent in his annual reports for 1942, 1943 and 1944 and the 

same items as disclosed by the audit: 


Itemized expenses 


Annual | Disclosed ee Difference 


report by audit 
1942 


[36,733 head] 
All other expenses $2, 611. 54 $163.64 | $2,783.50 


[39,852 head] 
All other expenses 5, 820. 62 


[66,189 head] 
All other expenses 6, 167. 75 1, 133. 55 6, 349. 50 1,315. 30 


CONCLUSIONS 


Section 401 of the act (7 U. S. C. 221) requires registrants to main- 
tain written records which truly and correctly disclose all transactions 
involved in their business. Whenever the Secretary finds that existing 
records do not fully and correctly disclose all transactions involved in 
the registrant’s business, the Secretary may prescribe the manner and 
form in which such records shall be kept, and thereafter any registrant 
who fails to keep such records, as prescribed, shall upon conviction be 
fined or imprisoned, or both. 

Section 402 of the act (7 U.S. C. 222) makes the provisions (includ- 
ing penalties) of Sections 6, 8, 9 and 10 of the Federal Trade Commis- 
sion Act applicable to the jurisdiction, powers, and duties of the Secre- 
tary in enforcing the provisions of the Packers and Stockyards Act. 
By virtue of the provisions of section 6, above, and section 201.91 of the 
regulations (9 CFR 201.91), persons subject to the act are required to 
file annual reports with the Secretary giving certain prescribed infor- 
mation relative to their business operations. Section 10 makes it un- 
lawful for any person wilfully to make any false entry or statement 
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of fact in any annual report required to be made under the act and 
provides for violations thereof a fine or imprisonment, or both. 

The unitemized amounts referred to in Finding of Fact 2 were with- 
drawals of money from respondent’s account with the clearing agency 
at different times. The clearing agency’s records showed the with- 
drawals as having taken place for “expenses” and the withdrawals were 
either in cash or by check to respondent. There was no indication as 
to what the expenses were or to whom the money was paid. Respond- 
ent testified that he had made personal records of the expenditures but 
that he no longer had them because he did not think he needed them any 
longer after a discussion with an Internal Revenue agent. Of course 
respondent should have kept itemized records of his expenditures. 
His failure, however, to produce such supporting evidence does not in 
itself mean that his reports are wilfully falsified. Other factors must 
be considered. 

While we doubt from examination of the evidence that respondent 
had the expenses he reported in his 1942 report, we do not believe that 
we can say that the amounts reported are clearly shown to be excessive. 
However, on the other hand respondent’s testimony as to his expenses 
for the years 1943 and 1944 is not credible. He reported “all other 
expenses” in 1942 as $2,783.50 when he handled 36,773 hogs. How- 
ever, he reported this item in 1943 as $5,505 when he handled only 
39,852 hogs, and he reported it in 1944 when he handled 66,189 head 
as $6,349.50. The jump in all other expenses from $2,783.50 in 1942 
to $5,505 in 1943 is inadequately explained by increases in such expenses 
as “lunches” from $18 a week in 1942 to $45 a week in 1943. Respond- 
ent’s testimony as to all other expenses in 1943 and 1944 is woefully 
weak. This item for these two years is obviously padded and thus in 
violation of section 402 of the act. A suspension of respondent’s reg- 
istration should be ordered. However, since we have found only two 
wilfully false items for two years, the suspension should be for a lesser 
period than that suggested by complainant. 

Whether or not respondent made out the cards as claimed by him 
showing his personal expenditures in his business, he did not keep them 
and it is appropriate that he be ordered to keep complete and correct 
records showing his operating expenses. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in 
registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
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including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose, and to whom paid. 

Respondent’s registration at the Union Stock Yards, Chicago, Illi- 
nois, is suspended for 15 days beginning on the effective date of this 
order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1849) 


Inve A. H. Hersoip. P&S Doc. No. 1773. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 661. 


Mr. Richard F. Roche for complainant. Mr. Thomas J. Carroll, of Chicago, Illi- 
nois, for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.) , instituted on October 22, 
1946, by a complaint called “Order of Inquiry and Notice of Hear- 
ing” signed by the Assistant Administrator, Production and Market- 
ing Administration, United States Department of Agriculture. The 
respondent, A. H. Herbold, is charged with wilfully making or causing 
to be made false entries and statements of fact in the annual reports 
filed by him for the years 1942 and 1943 and with failing to keep such 
accounts, records and memoranda as fully and correctly disclose all 
transactions involved in his business as a registered dealer under the 
act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, was 
engaged in the business of buying and selling hogs, in commerce, on 
his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head of 
livestock purchased and sold and the costs of sales, the difference being 
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reported as gross profit. The report also calls for a statement of ex- 
penses under various headings and the total of such expenses when de- 
deducted from the gross proceeds is, of course, designed to reflect the 
dealer’s net profit for the period covered by the report. Respondent’s 
annual reports for the years 1942 and 1943 are in issue here. Section 
402 of the act makes applicable Sections 6, 8, 9, and 10 of the Federal 
Trade Commission Act, section 10 making it unlawful for any person 
wilfully to make any false entry or false statement of fact in any 
annual report. Registrants are required also to keep books and rec- 
ords that fully and correctly disclose all transactions involved in their 
business (sec. 401; 7 U. S. C. 221). 

An oral hearing was held at Chicago, Illinois, on May 7, 1947, before 
John J. Curry, as examiner. The complainant was represented by 
Richard F. Roche, attorney, Office of the Solicitor, and the respondent 
was represented by Thomas J. Carroll. Prior to the institution of 
this proceeding, an audit was made of the records maintained by the 
clearing agency for the respondent for the years involved by Wallace 
P. Winkler, an accountant for the complainant, who testified at some 
length with reference to them at the hearing. Asa part of the wit- 
ness’s testimony, there were introduced in evidence Government Exhib- 
its 3 and 4, which are summaries of the annual reports, the audit, and 
the resulting difference for each of the two years. Respondent’s an- 
nual reports for the years 1942 and 1943 were introduced in evidence 
as Government Exhibits 1 and 2. 

After the hearing and within a time allowed by the examiner, the 
complainant and respondent submitted suggested findings, conclusions 
and order. The complainant recommended a suspension of the re- 
spondent’s registration for a period of 60 days. On September 8, 
1947, the examiner filed a report recommending that the respondent 
be ordered to cease and desist from filing annual reports that do not 
correctly reflect designated information, and to keep records that cor- 
rectly disclose all transactions involved in his business. The examiner 
also recommended a suspension of respondent’s registration for 30 
days. The respondent filed exceptions to the report and requested 
oral argument. In lieu of oral argument, the parties were permitted 
to file written argument but respondent rested upon his suggested 
findings and exceptions and written brief previously filed. 


FINDINGS OF FACT 


1. The respondent, H. A. Herbold, is an individual whose address 
is 14, 238 Dearborn St., Chicago, Illinois. At all times material herein 
he was registered as a dealer under the provisions of the Packers and 
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Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942 and 1943 and the 
same items as disclosed by an audit of his accounts as kept by his 
clearing agency : 

1942 


Item Annual report Audit Difference 


Clearance or other commissions paid $2, 288. 66 $1, 416. 84 


pt ena eel 1, 554. 74 


, 128. 49 
Net profit 11, 468. 20 12, 974. 50 





Clearance or other commissions paid 73 $1, 417.99 $1, 541. 74 
1, 742. 37 1, 040. 00 


Feed expense , 782. 3 , 040. 
Net profit 14, 290. 2: 16, 730. 50 2, 440. 25 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1943 as fully and correctly disclose 
his expenses of doing business. 


CONCLUSIONS 


As is seen from Finding of Fact 2, the respondent for the year 1942 
reported $871.82 more expense for clearance or other commissions 
and $426.25 more expense for feed than is disclosed for each of these 
items on the books and records of the clearing agency. For the year 
1943, the respondent similarly reported $1,541.74 more expense for 
clearance or other commissions paid and $1,040 more expense for feed. 

Respondent contended that the witness Winkler’s testimony should 
be disregarded and the summary statements which were offered in 
evidence through him should have been excluded from the record since 
other accountants prepared such statements and the audit upon which 
they were based. It was also claimed that the complainant did not 
make an audit of respondent’s records but merely transcribed certain 
figures purported to be taken from respondent’s records. The re- 
spondent’s business, insofar as his records are concerned, is an ex- 
tremely simple affair. He employed only a few part-time employees 
to assist him in yarding and sorting his hogs at the stockyards. An 
audit of respondent’s records consists principally of transcribing and 
totalling his purchases and sales of livestock and expenses of operation. 
The testimony showed that the witness Winkler personally checked 
all of the entries and computations in the audit and summary state- 





7A. D. A. H. HERBOLD 681 


ments prepared by Messrs. George F. Keller and Harry Baughman, 
accountants of the Livestock Branch, Production and Marketing Ad- 
ministration, who, with several other accountants, made audits of the 
records of a large number of hog dealers at the Union Stock Yards. 
The fact that Winkler checked all of the accountants’ figures and 
computations constituted an adoption on his part of the audit and 
summary statements. Accordingly, there was no error in Winkler’s 
testifying with respect to the audit or in receiving the exhibits in 
evidence. 

Respondent’s defense is that he had expenses which he himself paid 
in cash that are not disclosed by the clearing agency records and of 
which he kept no records. Respondent testified that his out-of-pocket 
expense included wages paid to extra help who assisted him in yarding 
and sorting his hogs. He stated that such help cost him from $1 
to $5 each working day in the year; that he paid various persons sums 
of money ranging from $5 to $7 per week to salvage corn from com- 
mission firms’ pens, paying at the rate of $2 per wheelbarrow load; 
that he paid commission firms’ employees money on occasion to get 
the use of pens he desired; and that he also paid money to get his 
hogs weighed out of turn at the scales. He stated that his expenses for 
1943 were greater than in 1942. 

We are willing to concede that respondent may have incurred the 
expenditures he claimed for 1942, although we doubt it. And even 
though he improperly reported expenditures as for Clearance and 
Other Commissions, we do not. propose to find that he wilfully falsified 
the 1942 report. However, for 1943, the discrepancies are increased by 
about 100 percent although respondent’s business increased only by 
about 33 percent. Respondent’s testimony as to the amounts of ex- 
penditures falls far short of justifying the 1943 report. Too, re- 
spondent’s credibility is considerably impaired by his failure or refusal 
to say who prepared the rough draft reports from which he said that 
he copied the data in the reports filed by him. It was only by con- 
tinued questioning of his counsel that he finally said that he got the 
rough draft reports for each year from some unidentified person in 
the clearing agency office. The amounts reported by respondent in 
his 1943 report for clearance and other commissions and for feed are 
obviously excessive, were deliberately padded and amount to a wilful 
falsification in violation of section 402 of the act. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regula- 
tion comply strictly with the requirements of the act concerning keep- 
ing complete records and filing accurate reports, a proper adminis- 
tration of the act is virtually impossible. The annual reports sub- 
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mitted by registrants constitute a principal source of information 
concerning compliance with the act. The records they are required to 
keep provide an accessible source of information for verifying data 
set out in the reports. False or inaccurate reports and inadequate 
records may well result in concealing violations of the act and in mis- 
leading persons charged with its enforcement. One who files false or 
misleading reports, or keeps inadequate records, must know that by 
doing so he may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete rec- 
ords of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 
of the act. 

The respondent’s wilful falsification of his annual report for 1943 
warrants a suspension of his privilege of trading as a dealer at the 
Union Stock Yards. 

ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in 
registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 15 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1850) 


In re Wuaiam A. CaRLINE AND JOHN B. Murpuy, Dorna Business As 
CarLINE AND Mureuy. P&S Doc. No. 1776. Decided August 26, 
1948. 

Suspension of Registration—Making False Entries and False Statements of 


Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 661. 


Mr. Richard F.. Roche for complainant. Messrs. John B. Murphy, of respondent 
firm, and John J. Toohey, of Chicago, Illinois, for respondents. Mr. John J. 
Curry, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 1940 ed, 181 e¢ seqg.), instituted by a 
complaint filed October 22, 1946, by the Director of the Livestock 
Branch, Production and Marketing Administration. The complaint 
sets out that William A. Carline and John B. Murphy are partners 
doing business under the name of Carline and Murphy and that during 
the times material to this proceeding they were registered under the 
act as a dealer engaged in the business of buying and selling hogs in 
commerce on their own account at the Union Stock Yards, Chicago, 
Illinois. It is charged in the complaint that the registrants violated 
the act by making false entries and false statements of fact in annual 
reports filed with the Department for the years 1942, 1943 and 1944, and 
by failing to keep such accounts, records and memoranda as fully and 
correctly disclosed all transactions involved in their business. John B. 
Murphy filed an answer in which he denied the alleged falsification of 
records. 

A hearing on the matter was held at Chicago, Illinois, on May 2, 
1947, before John J. Curry, hearing examiner of the Office of Hearing 
Examiners, United States Department of Agriculture. Richard F. 
Roche, attorney, Office of the Solicitor, appeared for the complainant, 
and the respondent Murphy appeared and testified in defense of the 
activities of the firm of Carline and Murphy. 

The complainant offered in evidence, through Wallace P. Winkler, 
an accountant, the annual reports filed by Carline and Murphy with 
the Department for the years 1942, 1943 and 1944. Books and records 
of the firm were kept during those years by Simpson & Company, a 
clearing agency, which was registered under the act to “clear” or han- 
dle purchases and sales of livestock and expenses of operation of dealers 
such as Carline and Murphy. There were also offered in evidence, in 
exhibit form, statements for 1942, 1943 and 1944, showing the results 
of an audit of the books and records maintained for Carline and Mur- 
phy by the clearing agency compared with the operational figures ob- 
tained from the annual reports filed by that firm and also the differ- 
ence between the two sets of figures. 

It appears from the testimony that Mr. Carline severed his connec- 
tion with the firm on September 1, 1945, and has not operated as a hog 
dealer since that date. 

Within a time set by the examiner the complainant filed suggested 
findings of fact, conclusions and order. None were filed by the 
respondents. 
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On August 21, 1947, the examiner filed a report recommending that 
the respondents be ordered to cease and desist from making annual 
reports that do not accurately reflect required information and to 
keep records that correctly disclose all transactions involved in their 
business. The report recommended a suspension of the respondents’ 
registration for a 15-day period. The complainant filed exceptions 
to the report protesting the failure of the examiner to recommend a 
longer period of suspension. No exceptions were filed by the respond- 
ents. The complainant requested oral argument. In lieu of oral 
argument, the complainant was permitted to file a written statement 
in support of its position. The respondents were permitted to file a 
comparable statement. The statement of the respondents was filed 
by Mr. John J. Toohey, Attorney at Law, Chicago, Illinois. 


FINDINGS OF FACT 


1. William A. Carline and John B. Murphy, doing. business as 
Carline and Murphy, at times material in the complaint constituted a 
partnership with address at 626 Exchange Building, Union Stock 
Yards, Chicago, Illinois, and were registered as a dealer under the 
provisions of the Packers and Stockyards Act, 1921, as amended. The 
firm was engaged in the business of buying and selling livestock, to 
wit, hogs, in commerce on its own account at the Union Stock Yards, 
Chicago, Illinois, posted as a stockyard subject to the act (9 CFR 
204.1). 

2. According to the audit summary, referred to in the Preliminary 
Statement, the partnership’s expenditures for feed as reported in its 
annual reports contrasted with expenditures for feed as determined 
by the Government audit as follows: 


1942 


Annual report Audit Difference 


Total feed expense $5, 696. 13 $213.00 





Total feed expense 


Total feed expense | $9, 031. 42 | $8, 977. 82 | $53. 60 





3. The registrants failed to keep such accounts, records and memo- 
randa during the years 1942, 1943, and 1944 as fully and correctly dis- 
closed their expenses of doing business. 
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CONCLUSIONS 


Section 401 of the Packers and Stockyards Act (7 U. S. C. 221) re- 
quires registrants to maintain written records which truly and cor- 
rectly disclose all transactions involved in their business. Whenever 
the Secretary finds that such records do not fully and correctly dis- 
close all transactions involved in the registrant’s business, he may pre- 
scribe the manner and form in which such records shall be kept, and 
thereafter any registrant who fails to keep such records as prescribed 


_may upon conviction be fined or imprisoned, or both. 


Section 402 of the act (7 U. S. C. 222) makes the provisions (in- 
cluding penalties) of Sections 6, 8, 9, and 10 of the Federal Trade 
Commission Act applicable to the enforcement of the Packers and 
Stockyards Act. Under section 6, above, persons subject to the act 
are required to file annual reports with the Secretary giving prescribed 
information relative to their business operations. Section 10 makes 
it a violation of the act for any person wilfully to make any false entry 
or statement of fact in any such annual report. It is also provided 
(7 U.S. C. 204) that, after due notice and hearing, if the Secretary 
finds any registrant has violated any provisions of the act, he may 
issue an order suspending such registrant for a reasonable specified 
period. 

For effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regula- 
tion maintain complete and accurate records covering all transactions 
handled by them. These records and the annual reports submitted by 
regulatees constitute a principal source of information concerning 
their activities. If the records and reports are not complete, or are 
inaccurate, or are so made out as to conceal irregulatries or violations 
of the law, those charged with administering it may be misled and 
are not in a position to take appropriate corrective action to remedy 
unsatisfactory conditions. Thus, the problems incident to enforce- 
ment of the provisions of the act are greatly increased. 

In the complaint and at the hearing the complainant has based its 
contention of wilful falsity on the item in the report concerning feed 
expense. As shown by Finding of Fact 2, there was no difference be- 
tween the audit figure for the item of feed expense and the figure re- 
ported by Carline and Murphy in the annual report covering the year 
1943. For the year 1942, the difference amounted only to $213; in 
1944 the difference amounted to $53.60. Accordingly, the figures set 
out as feed expenses in the annual reports for the three years do not 
differ materially from the figures shown by the audit. Other aspects 
of the item of feed expense, however, remain to be discussed and 
considered. 
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In 1942, the firm’s total feed expense as shown by the audit amounted 
to $5,696.13. The item consisted of feed purchased from the stockyard 
company in the amount of $1,609.63 and an item described on the 
clearing agency’s records as cash feed purchases in the amount of 
$4,086.50. The last mentioned amount of $4,086.50 represented the 
sum of weekly withdrawals in the form of checks issued by the clearing 
agency to the partner Murphy, usually in the amount of $150. The 
clearing agency records show that part of this sum, amounting to 
$49.50, was charged weekly to labor expenses. Another part, amount- 
ing to from $25 to $50 per week, was charged to cash purchases of feed 
although there were no bills or records showing from whom the feed 
was bought. The balance of the withdrawals was generally charged 
to Mr. Murphy’s personal account. 

For the year 1943 the total feed expense as shown by the audit 
amounted to $8,771.81 and consisted of feed purchased from the stock- 
yard company amounting to $1,870.06, feed expense for planted live- 
stock amounting to $1.75, and $6,900 recorded as “Feed purchases, 
cash withdrawals.” The last mentioned item of $6,900 represented 
withdrawals of from $150 to $350 per week in the form of checks issued 
to Mr. Murphy. A part of these withdrawals was charged to cash 
purchases of feed, but with no record showing who was the seller of 
the feed. The balance was generally charged to Mr. Murphy’s per- 
sonal account. 

For the year 1944 the total feed expense shown by the audit amounted 
to $8,977.82 and was shown to consist of feed purchased from the 
stockyard company amounting to $2,337.82 and cash withdrawals for 
purchases of feed amounting to $6,640. The last mentioned sum repre- 
sented withdrawals of from $100 to $300 per week in the form of 
checks issued to Mr. Murphy. A part of these withdrawals was 
charged to labor expenses and cash purchases of feed. The balance 
was generally charged to Mr. Murphy’s personal account. No detailed 
accounts as to the item appear to have been kept. 

Mr. Murphy testified with respect to the expense described generally 
as cash feed purchases amounting to $4,086.50, $6,900 and $6,640 cov- 
ering 1942, 1943 and 1944, respectively. He stated that although those 
items were classified and reported by him in his annual reports as feed 
expense, they also included miscellaneous labor expenses. He also 
explained that he had been advised to charge miscellaneous expenses 
to feed and that his clearing agency uniformly followed this practice 
in keeping the firm’s records. He stated that on occasion he employed 
extra help to assist him in yarding hogs and paid such help at the 
rate of from $5 to $15 per day. He also testified that he expended 
approximately $100 per month, out of the above-mentioned with- 
drawals, for feed salvaged by various persons from the pens of the 
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commission firms, and that he gave presents at Christmas time to the 
men “around the scales”, totalling in each year from $300 to $500. He 
defended the practice of giving presents on the ground that it insured 
his receiving good service from yard company employees, and pro- 
tected him from having his livestock yarded in dirty pens situated 
farthest away from the scales. He testified also that a part of the 
expenditures charged to feed was actually given to his brother and 
sister for their personal use, explaining that he might have given 
them $25 per week but that a lot went “out of my pocket.” With 
respect to all the foregoing expenditures, Mr. Murphy testified that 
he kept no record as to the persons to whom the monies were paid, or 
the dates or purpose of such payments. He testified that all expendi- 
tures shown on his clearing agency’s records were actually incurred by 
him. He testified also that he operated daily as a hog dealer at the 
stockyards and has had only one vacation in twenty-four years. 

It may be that the respondent did make certain miscellaneous ex- 
penditures in connection with his business out of cash withdrawn in 
lump sums from the clearing agency. It is known to have been the 
practice of dealers at the Union Stock Yards, during the period mate- 
rial here, to make cash expenditures in small sums for such things as 
casual extra help, special privileges and for salvage corn. Such ex- 
penditures would not appear in detailed form in the books of the clear- 
ing agency. However, the existence of such a practice did not operate 
to excuse the dealers from keeping records as to such miscellaneous 
expenses and reporting on them accurately in their annual reports. 

Even if it were conceded that the respondent partnership incurred 
some of the types of expenses in question, it was clearly improper and 
misleading to include them all as feed expense. This is particularly 
true of such items as extra help, Christmas presents, or cash remit- 
tances for special services. Moreover, without considering whether 
such expenditures were properly allowable as a form of operating ex- 
pense, or whether or not Mr. Murphy overestimated the amounts so 
expended, it is abundantly clear from his testimony that funds per- 
sonally given to his brother and sister had no connection with the 
operation of the business. Even if we were to concur in the examiner’s 
comment that there “is no suggestion in the record that respondents 
exaggerated their expense for salvage feed”, we cannot concur in his 
additional comment that there is no suggestion in the record that there 
was concealed, through false entries, “gifts to the immediate relatives 
of the respondent Murphy.” Obscuring such a type of expenditure 
under the title of feed expense obviously could be expected to result in 
concealment to one charged with the usual type of routine supervision 
over dealer operations. In fact, in this instance, there appears to have 
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been an effective concealment until the matter was brought out in the 
course of this disciplinary proceeding and the investigation and audit 
upon which it is based. It can only be assumed that the respondent 
firm’s reports with respect to feed expense were knowingly and in- 
tentionally so made out as to contain false entries and statements of 
fact. 

By failing to keep books, records and memoranda that fully and 
correctly disclosed details of expenditures for salvaged feed, extra 
labor, and incidentals, the respondent partnership failed to comply 
with section 401 of the act. Such noncompliance warrants a direction 
to the respondent firm hereafter to keep adequate records disclosing 
- all such transactions involved in its business, including expenditures 
for feed, labor, and miscellaneous expenses. 

Although our reasoning with respect to certain phases of this mat- 
ter has differed slightly from that of the examiner, we believe that the 
15-day suspension suggested by him is an appropriate one. 


ORDER 


The respondents, William A. Carline and John B. Murphy, doing 
business as Carline and Murphy, shall cease and desist from filing 
annual reports which do not reflect correctly the information required 
to be furnished in such reports including correct information as to the 
items of feed, labor and incidental expenses. 

The respondents shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in their busi- 
ness, including as to each item of expense the date, amount, purpose, 
and to whom paid. 

The respondents’ registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 15 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1851) 
Inre Timorny Hunt. P&S Doc. No. 1738. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Where, in a disciplinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, was charged in the 
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complaint with violating the act by making false entries and false state- 
ments of fact, in his annual reports, resulting from misstatements of items 
of expense or profit incident to his business, it is ordered that, in view of the 
findings and conclusions reached herein, respondent’s registration should be 
suspended for 20 days beginning on the effective date of this order, and he is 
directed to cease and desist from making annual reports which do not cor- 
rectly disclose the information required to be set out in registrants’ annual 
reports, and to keep accurate and complete records as fully and correctly 
disclose all transactions involved in his business.* 


Messrs. Richard F. Roche, George R. Springborg, and John B. Poindeaxter for 
complainant. Mr. Thomas J. Carroll, of Chicago, Illinois, for respondent. 
Mr. Spurgeon E. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted on July 11, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing”, 
signed by the Acting Assistant Administrator, Production and Mar- 
keting Administration, United States Department of Agriculture. 

The respondent, Timothy Hunt, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943 and 1944, and with failing 
to keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

An oral hearing was held at Chicago, Illinois, on October 24, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys, 
Office of the Solicitor, and the respondent appeared in person. 

Respondent was, during the period involved, and still is, registered 
as a “dealer” under the provisions of the Packers and Stockyards Act, 
and was during said period engaged in the business of buying and 
selling hogs in commerce on his own account at the Union Stock Yards, 
Chicago, Illinois, posted as a stockyard subject to the act (9 CFR 
204.1). 

F. Keys, Inc., acted as the respondent’s clearing agent and main- 
tained records showing his purchases, sales, withdrawals and other 
items, both of income and expense. 

Dealers such as the respondent are required by the act (sec. 402; 
7 U.S. C. 222) and regulations (9 CFR 201.91) to submit annual re- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EHd. 
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ports to the Secretary on prescribed forms which are designed to show 
information with respect to purchases and sales as well as operating 
expenses under various headings. Registrants are also required by 
the act (sec. 401; 7 U. S. C. 221) to maintain records which fully and 
correctly disclose all transactions involved in their business. 

The respondent filed annual reports as required for the years 1942, 
1943 and 1944, which were introduced in evidence as Government Ex- 
hibits 1,2 and 3. Prior to the institution of this proceeding, an audit 
was made of the records maintained by the clearing agent for the 
respondent for the years involved by Wallace P. Winkler, an ac- 
countant for the complainant, who testified at some length with refer- 
ence to them. As a part of the witness’s testimony, there were intro- 
duced in evidence Government Exhibits 4, 5 and 6, which are sum- 
maries of the annual reports, the audit, and the resulting difference 
for each of the three years. 

After the conclusion of the hearing and within the time allowed, 
both the complainant and the respondent, through his attorney, 
Thomas J. Carroll, Chicago, Illinois, submitted suggested findings, 
conclusions and order, together with supporting briefs. The com- 
plainant recommended a suspension of the respondent’s registration 
for a 90-day period. 

On April 23, 1947, the examiner filed a report recommending that 
the respondent be ordered to cease and desist from making annual 
reports that do not accurately reflect designated information and to 
keep records that correctly disclose all transactions involved in his 
business. The complainant filed exceptions to the report protesting 
the failure of the examiner to recommend a suspension of the respond- 
ent’s registration. The complainant requested oral argument. No 
exceptions were filed by the respondent. In lieu of oral argument, 
the complainant was permitted to file a written statement in support 
of its position. The respondent was permitted to file a comparable 
statement, which was filed by his attorney. 


FINDINGS OF FACT 


1. The respondent, Timothy Hunt, is an individual whose address 
is 1701 West 80th Street, Chicago, Illinois. At all times material herein 
he was registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Union Stock Yards, Chicago, Illinois, posted as 
a stockyard subject to the act (9 CFR 204.1). 

2. The following among other differences appear between the items 
reported by the respondent in his annual reports for the years 1942, 
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1943 and 1944 and the same items as disclosed by the audit of his 
account with his clearing agent: 


1942 


Audit Annual report Difference 


Gross proceeds $7, 372, 150.36 | $7,370, 
Costs of sales 7, 283, 665. 44 7, 283, 
Gross profit 88, 484. 92 
Salary and wages 23, 903. 46 
Clearance and other commissions 9, 395. 43 
Feed expense 5, 562. 24 
Total other expenses a 1, 146. 19 
Net profit 32, 156. 81 


$1, 612. 41 
. 42 
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Feed expense 
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Gross proceeds * A $7, 067, 444. 54 $12, 183. 45 
Costs of sales 35. 6, 929, 552. 44 17.15 


Gross profit i ; 137, 892. 10 
Salary and wages s 42, 932. 64 
Total other expenses cE 4, 305. 05 
Net profit i 51, 224. 52 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


Concerning the discrepancies in gross profit for 1942, 1943 and 1944 
and the items making up the gross profit item, respondent could offer 
no explanation. He said only that he took these figures from the rec- 
ords of theclearing agency. The only possible explanation, other than 
deliberate inaccuracy, in other words falsification, is clerical error. 
Respondent does not question the correctness of the figures shown by 
complainant’s audit. Clerical error cannot adequately explain such 
substantial discrepancies in gross profit as $31,741.58 for 1943 and $12,- 
200 for 1944. Moreover, the discrepancies for all three years 1942, 
1943 and 1944 were all in the same direction, namely understatement of 
gross profit. Honest mistakes do not follow such a uniform pattern. 
The conclusion is that the gross profit items for all three years were 
intentionally and thus wilfully falsified in violation of section 402 of 
the act. 

806172487 
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Respondent’s testimony on the items of operating expenses was simi- 
lar to that of most of the respondents in the similar proceedings com- 
panion to this one. Respondent said that he had numerous expenses 
of his business which he paid in cash of which his clearing agency had 
no records. He said that he had records in his office of some of the 
expenditures. He admitted that some of the amounts in question were 
estimates. Attached to the answer he filed were worksheets setting 
out for each year the figures respondent contended to be substantiations 
of his annual reports. 

Starting with the annual report for 1942 with respect to the ques- 
tioned items of operating expenses such as salary and wages, clearance, 
feed, etc., the total feed expense of $9,646.14 reported does not strike 
us as obviously excessive for the 204,121 hogs handled by respondent 
in that year. Respondent explained that he spent the discrepancy of 
$4,083.90 for pick-up corn. This was a common practice, apparently, 
and the figure is not considered so high, in view of respondent’s busi- 
ness, as to be false. As to the discrepancies of $2,641.50 on salary and 
wages and $1,210.53 on clearance or other commissions, it is conceded 
by complainant that hog dealers at the stockyards followed the bad 
practice of paying for so-called “special services”, such as weighing 
out of turn, getting hogs into pens with feed left in the pens, ete. It 
appears also that “turn” men were paid by contributions from dealers. 
Respondent had, then, expeditures in some amount of the type de- 
scribed. We are willing to overlook the discrepancies in salary and 
wages and clearance and other commissions for 1942 although the re- 
ports were misleading and improper on these items. But when this is 
done, the discrepancy in “all other expenses” is still so large as to be 
inadequately explained. Respondent’s justification for the difference 
in this item is not nearly satisfactory. While some part of the differ- 
ence may possibly be explained, the major portion is not and the item 
is patently padded and thus in violation of section 402 of the act. 

As to the operating expense items for 1943, it is seen that salary 
and wages were understated by respondent in his annual report by 
$29,571.58. In other words, complainant says that respondent paid 
out this amount in salary and wages above what he reported. At 
the same time, complainant says that clearance or other commissions 
were overstated by respondent in his 1943 report by $31,136.42. 
Respondent replies by saying that he erroneously reported $30,512.60 
as clearance or other commissions instead of as salary and wages. 
While the difference between the understatement on salary and the 
overstatement on clearance or other commissions do not jibe perfectly, 
one pretty much offsets the other and we have been afforded no basis 
for concluding that the item on clearance or other commissions is 
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wilfully false. With respect to the feed item, it is doubtful that 
respondent paid out in cash for this purpose the amount of the differ- 
ence shown by complainant’s audit. However, respondent claims that 
he did and the total feed expense reported does not appear so far out 
of line as to be clearly excessive in the light of respondent’s volume 
of business and his testimony. 

For 1944, the only challenged item (other than gross profit discussed 
above) is “other expenses.” The difference between complainant’s 
audit disclosure and respondent’s report is $937.14. Respondent did 
not offer much in the way of solid substantiation of his claimed ex- 
penditure in cash of the amount of the difference but he listed several 
types of expenditures in cash. Moreover, he understated salary and 
wages by nearly $6,000, with the result that he understated the total 
of his operating expense by over $5,000. While his testimony was 
somewhat vague, we do not feel disposed to find that he wilfully falsi- 
fied the item of “other expenses” in view of the nature and the volume 
of respondent’s business. 

Of course, the net profit figures in the annual reports for 1942, 1943, 
and 1944 were false, and wilfully so, as a result of the wilful falsifica- 
tions in figures which go to make up the net profit items. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading 
persons charged with its enforcement. One who files false or mis- 
leading reports, or keeps inadequate records, must know that by doing 
so he may be tending to frustrate the real purposes of the act. 

The falsifications in the annual reports warrant a suspension of 
respondent’s registration although not for as long a period as re- 
quested by complainant. 

From respondent’s own testimony, it is apparent that he did not keep 
complete and correct records of the expenses of his business and he 
should be ordered to do so. 

ORDER 


The respondent, Timothy Hunt, shall cease and desist from filing 
annual reports which do not correctly reflect the information required 
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to be furnished in such reports, including correct information as to 
his operating expenses. 

The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his busi- 
ness, including as to each item of expense the date, amount, purpose, 


and to whom paid. 
The respondent’s registration at the Union Stock Yards, Chicago, 


Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1852) 


In re Rosert J. Kennepy. P&S Doc. No. 1739. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order to Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Messrs. Richard F. Roche, George R. Springborg, and John B. Poindesvter for 
complainant. Mr. Robert J. Kennedy, of Chicago, Illinois, for respondent. 
Mr. Spurgeon HE. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), instituted on July 17, 
1946, by a complaint called “Order of Inquiry and Notice of Hear- 
ing” signed by the Assistant Administrator, Production and Market- 
ing Administration, United States Department of Agriculture. The 
respondent, Robert J. Kennedy, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943 and 1944, and with failing 
to keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
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on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to reflect 
the dealer’s net profit for the period covered by the report. Respond- 
ent filed the required annual reports for the years 1942, 1943 and 1944. 
Registrants are required also to keep books and records that fully 
and correctly disclose all transactions involved in their business 
(sec. 401; 7 U.S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 25, 1946, 
before Spurgeon E. Pavl, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor, and the respondent appeared in person. 
Prior to the institution of this proceeding, an audit was made of the 
records maintained by the clearing agency for the respondent for the 
years involved by Wallace P. Winkler, an accountant for the com- 
plainant, who testified at some length with reference to them at the- 
hearing. As a part of the witness’s testimony, there were introduced 
in evidence Government Exhibits 4, 5 and 6, which are summaries of 
the annual reports, the audit, and the resulting difference for each of 
the three years. Respondent’s annual reports for the years 1942, 1943 
and 1944 were introduced in evidence as Government Exhibits 
1, 2 and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The complain- 
ant recommended a suspension of the respondent’s registration for a 
period of sixty days. On April 24, 1947, the examiner filed a report. 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated informa 
tion, and to keep records that correctly disclose all transactions in 
volved in his business. The complainant filed exceptions to the report, 
protesting the failure of the examiner to recommend a suspension of 
the respondent’s registration, and requesting oral argument. No ex 
ceptions were filed by the respondent. In lieu of oral argument, the 
complainant was permitted to and did file a written statement in sup- 
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port of its position. The respondent was notified that he might file a 
comparable statement, which he did in the form of an affidavit dated 
February 2, 1948, denying generally the charges in the complaint and 
alleging certain matters of defense. 


FINDINGS OF FACT 


1. The respondent, Robert J. Kennedy, is an individual whose ad- 
dress is 8222 South Sangamon Street, Chicago, Illinois. At all times 
material herein he was registered as a dealer under the provisions of the 
Packers and Stockyards Act, 1921, as amended, and was engaged in 
the business of buying and selling livestock, to wit, hogs, in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 and 
the same items as disclosed by an audit of his accounts as kept by his 
clearing agency: 

1942 


Item Audit Annual report Difference 


$240. 12 $1, 240. 12 


Gross proceeds of sales 
Costs of sales 
Gross profit 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944, as fully and correctly dis- 
close his expenses of doing business. 


CONCLUSIONS 


The summary of the audit made by the witness Winkler established 
that the respondent understated his gross profit for the year 1944 and 
also understated his net profit. The audit also discloses that for the 
years 1942 and 1943 the respondent overstated the expense item of clear- 
ance and other commissions to the extent of exactly $1,000 for each 
year, and overstated his feed expense by $1,300 in 1942 and by $1,000 
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in 1943. Respondent sought to explain these differences by testifying 
that he had incurred certain expenses for labor, for favors or special 
services rendered by commission firm employees and stockyard com- 
pany employees, for feed, and for Christmas presents, in addition to the 
expenses reflected by the records of his clearing agency. He stated 
that these items of expense were paid out in cash, that he kept no record 
of them and that the amounts as set out in the reports were based upon 
his estimates. It is known to have been the common practice among 
dealers operating at the Union Stock Yards, Chicago, Illinois, during 
the period of time involved in this proceeding, to make cash expendi- 
tures for used corn, for extra help and for special services, such dis- 
bursements not being reflected in the records of the clearing agent. 
There is no reason to doubt but that the respondent in this case followed 
the general practice and made some expenditures in that manner. How- 
ever, the complainant contends, in substance, that any such expendi- 


_ tures made by the respondent were greatly exaggerated in his reports. 


The testimony of the respondent concerning these differences was vague 
and fell far short of accounting for them. Although he testified that 
the apparent overstatement of $1,000 for the item of clearance and other 
commissions in each of the years 1942 and 1943 was attributable to out- 
of-pocket disbursements for special services and favors, he was unable 
to give any supporting data by way of specific amounts or the names 
of the persons to whom such payments were made. In any event, ex- 
penses of the character mentioned should not be set out as clearance or 
commissions, which are expenses that are handled solely by the clearing 
agency and do not involve cash expenditures by the dealer. Report- 
ing miscellaneous expenses for special services and favors as clearance 
or other commissions obviously is misleading. 

The overstatements of $1,000 for 1942 and $1,300 for 1943 in the items 
for feed expense also were not supported by any records or any testi- 
mony as to date of purchase or the names of the persons from whom ad- 
ditional feed was bought. The mere fact that the apparent overstate- 
ments were all in even numbers and based on estimates does not neces- 
sarily of itself indicate willful falsity ; nor does the fact that the over- 
statements for clearance and other commissions were in the identical 
amount of $1,000 for the years 1942 and 1943, although the respondent 
handled a great many more hogs in 1943 than in 1942, On the other 
hand, it is proper to consider in that connection that, although he 
sought to justify the above-mentioned substantial additional expendi- 
tures for 1942 and 1943, his report for 1944 did not show any appreci- 
uble expenses for the items in question in addition to the amounts set out 
in his clearing agency’s records. It is significant in that connection 
that he handled more hogs in 1944 than in either of the other two pre- 





698 PACKERS AND STOCKYARDS ACT, 1921 7 A.D. 


vious years. All of these circumstances, when considered together 
with the fact that the respondent failed to adequately explain or pro- 
duce records to explain the apparent overstatements for clearance or 
commissions, and for feed for 1942 and 1943, lead to a conclusion that 
he wilfully made false statements of fact in his annual reports for those 
two years. 

The amounts set out in his report for 1944, with respect to the two 
items just mentioned, were nearly exactly the same as the amounts 
shown for those items in that year by the records of his clearing 
agency. However, as shown in Finding of Fact 2, there was a sub- 
stantial difference between the amount set out in his report as gross 
proceeds of sales and the amount shown by his clearing agency’s 
records for that item, with a resulting difference in the item of gross 
profit. Differences in the items just mentioned cannot be explained 
as resulting from out-of-pocket cash expenditures. Those items 
represent phases of the respondent’s business the financial aspects of 
which are handled entirely by his clearing agency, and the agency’s 
records are the sole source of information concerning those items. 
There is no room for estimates in reporting them, and no room for 
other than mere clerical errors, because reporting them correctly in- 
volves only transcribing the figures from the clearing agency’s records 
to the dealer’s report. The discrepancies here are too substantial to 
be regarded as representing mere clerical errors. It is concluded 
that the respondent wilfully misstated in his report for 1942 the items 
just discussed. Since discrepancies in the item for net profit in the 
annual reports are attributable for the most part to inaccuracies in 
other items, the question of wilful falsity as to that item will not be con- 
sidered here. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading persons 
charged with its enforcement. One who files false or misleading re- 
ports, or keeps inadequate records, must know that by doing so he may 
be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete 
records of his trading transactions. Therefore he should be directed 
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to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 
of the act. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privilege of trading as a 
dealer at the Chicago Union Stock Yards. 

In the affidavit filed by the respondent on February 2, 1948, he as- 
serted that he was not represented by counsel at the hearing, was not 
advised of his rights and was not prepared to meet the charges made 
against him. Those contentions are not entitled to serious considera- 
tion. The Order of Inquiry in this proceeding fully set out the 
charges against the respondent; he had full opportunity to obtain and 
be represented by counsel; and it is clear from the transcript of testi- 
mony that at the hearing he was given full opportunity to question 
the complainant’s witness and to testify in his own behalf. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set 
out in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 


of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of this 
order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1853) 


In re Grorce B. Owen. P&S Doc. No. 1743. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Messrs. Richard F. Roche, George R. Springborg, and John B. Poindezter for 
complainant. Mr. John J. Toohey, of Chicago, Illinois, for respondent. Mr. 
Spurgeon E. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), instituted on July 17, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. 

The respondent, George B. Owen, is charged with wilfully making 
or causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942 and 1943, and with failing to 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 

-under the act. 

An oral hearing was held at Chicago, Illinois, on October 29, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys, 
Office of the Solicitor, and the respondent appeared in person. 

Respondent was, during the period involved, and still is, registered 
as a “dealer” under the provisions of the Packers and Stockyards Act, 
and was during said period engaged in the business of buying and 
selling hogs in commerce on his own account at the Union Stock Yards, 
Chicago, Illinois, posted as a stockyard subject to the act (9 CFR 
204.1). 

F. Keys, Inc., acted as the respondent’s clearing agent and main- 
tained records showing his purchases, sales, withdrawals and other 
items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show the number of head of livestock purchased, 
weight, dockage, and cost, and similar information for all sales; the 
difference being reported as gross profit. The report also calls for a 
statement of expenses under various headings and the total of such 
expenses when deducted from the gross proceeds is, of course, designed 
to reflect the dealer’s net profit for the period covered by the report. 
Registrants are also required by the act (sec. 401; 7 U. S. C. 221) to 
maintain records which fully and correctly disclose all transactions 
involved in their business. 

Respondent filed annual reports as required for the years 1942 and 
1943, which were introduced in evidence as Government Exhibits 1 
and 2. Prior to the institution of this proceeding, an audit was made 
of the records maintained by the clearing agent for the respondent 
for the years involved by Wallace P. Winkler, an accountant for the 
complainant, who testified at some length with reference thereto. As 
a part of the witness’s testimony, there were introduced in evidence 
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Government Exhibits 3 and 4, which are summaries of the annual re- 
ports, the audit, and the resulting difference for each of the two years. 

After the conclusion of the hearing, and within the time allowed, 
the complainant submitted suggested findings, conclusions and order, 
together with a supporting brief. No suggested findings, conclusions 
and order were submitted by the respondent. 

On April 28, 1947, the examiner filed a report recommending that 
the respondent be ordered to cease and desist from making annual 
reports that do not accurately reflect designated information and to 
keep records that correctly disclose all transactions involved in his 
business. The complainant filed exceptions to the report protesting 
the failure of the examiner to make certain specified findings and 
recommended a suspension of the respondent’s registration. The 
complainant requested oral argument. No exceptions were filed by 
the respondent. In lieu of oral argument, the complainant was per- 
mitted to file a written statement in support of its position. The re- 
spondent was permitted to file a comparable statement. The statement 
of the respondent was filed by Mr. John J. Toohey, Attorney at Law. 
Chicago, Illinois. 

FINDINGS OF FACT 


1. The respondent, George B. Owen, is an individual whose address 
is 62 Drexel, LaGrange, Illinois. At all times material herein he was 
registered as a dealer under the provisions of the Packers and Stock- 
yards Act, 1921, as amended, and was engaged in the business of 
buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. The following among other differences appear between the items 
reported by the respondent in his annual reports for the years 1942 
and 1943 and the same items as disclosed by the audit of his account 
with his clearing agent : 




















1942 
Item Audit Report Difference 

I In i i cncindducdnewadseéduentmencsian $1,061, 513.20 | $1,060, 257. 78 $1, 255. 42 
SEI 5c onan aendanaaateaeee mialaeaan 1, 033, 737. 45 1, 033, 739. 35 1.90 
ee er Oe ats a Ee ae eee 27, 775. 75 26, 518. 43 1, 257. 32 
Clearance and other commissions. --.-...........------- 911. 79 5, 911. 79 5, 000. 00 
isha nedat sid esdessss papadabknc se widecisshencdaede 327. 35 2, 356. 81 2, 029. 46 

19438 
NE ii ntinecaduccimsudsnnitedimeasin $1, 139, 676.58 | $1, 133, 041. 51 $6, 635. 07 
CIE 5 oc cs nacdcnavctindatdavcn aouecbneasbhis 1, 111, 449. 70 1, 107, 007. 22 4, 442. 48 
Gross profit Melek Gil wines coat Sebeiean Gatonde 28, 226. 88 26, 034. 29 2, 192. 59 
Clearance and other commissions. - - - --- 938. 26 5, 938. 24 4, 999. 98 
Ser 364 ot pacankeecs wactaeskeckaticwaeaeuctee 531. 57 2, 531. 57 2, 000. 00 
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3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1943 as fully and correctly disclose 
his expense of doing business. 


CONCLUSIONS 


The complaint charges in substance that the respondent wilfully 
made false entries and statements of fact in his annual reports for 1942 
and 1943 with respect to certain items as reflected in Finding of Fact 2. 
As shown in that finding, an apparent understatement of the item of 
gross proceeds of sales for 1942 and discrepancies in the items gross 
proceeds of sales and costs of sales for 1943 had the result of showing 
an understatement in the item of gross profit in the reports for the two 
years referred to. The respondent’s only explanation as to these dis- 
crepancies was that the figures shown on the report were given to him 
by his clearing agent’s bookkeeper, and he had assumed that they were 
correct. In response to a question by the hearing examiner concern- 
ing the items in question in the report for 1942, the complainant’s 
witness, Mr. Winkler, stated that he could see no reason for the dis- 
crepancies. Examiner Paul then stated, “It seems apparent the book- 
keeper did make a mistake. Mr. Winkler concurred, saying, “That 
is evidently true * * *.” Counsel for the complainant thereupon 
stated, “That concludes the Government’s case.” In view of the re- 
spondent’s uncontradicted explanation and the concurrence of the 
hearing examiner and the complainant’s witness in the assumption that 
the bookkeeper made a mistake in the figures given to the respondent, 
there is no justification in the record for a conclusion that the respond- 
ent falsified his report for 1942 concerning the items just referred to. 
The same reasoning is applicable to the items relating to gross profit in 
the report for 1943. 

A different view must be taken, however, with respect to the dis- 
crepancies in the items of clearance and other commissions and feed 
in the reports for 1942 and 1943. The respondent sought to explain 
those discrepancies by testifying that he personally paid out cash sums 
for labor, special services and favors, and for feed, and that sums thus 
expended would not appear on the books of his clearing agent. It is 
known to have been a common practice for dealers, such as the respond- 
ent, at the Chicago Union Stock Yards, to make cash expenditures for 
such things as casual labor, special services and favors, and for sal- 
vaged corn for use as feed. Such expenditures would not, of course, 
appear on the clearing agent’s books. The complainant does not con- 
tend that the respondent did not make some cash expenditures of the 
character mentioned. It does urge, however, that he greatly exagger- 
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ated them and that his practice of entering an estimate of amounts 
spent for casual labor and special services under the item clearance 
and other commissions was misleading. The discrepancies in the item 
just mentioned in the amount of $5,000 for 1942 and approximately the 
same amount for 1943 are substantial ones, particularly in view of the 
moderate size of the respondent’s volume of business for those two 
years. The difference of $2,000 in the item of feed expense for each of 
those two years is also substantial. Ifthe figures reported were correct 
it would mean that his operating expenses for each year exceeded by 
nearly $7,000 the amounts shown by his clearing agent’s books as hav- 
ing been spent for operating expenses. As shown on the audit sum- 
mary these amounts, designated “Total Expenses”, appear as $3,240.19 
for 1942 and $3,395.70 for 1943. He admitted not keeping any records 
of the purported additional expenses. By failing to keep full records 
of all of his business transactions, as required by the act, he has placed 
himself in the position of not having anything that would serve to 
substantiate his oral explanation of the differences shown by the audit 
summary. It was improper and misleading for the respondent to 
have reported certain of the expenses he has referred to under the 
heading clearance or other commissions. Moreover, even if it were 
conceded that, as he testified, this method of reporting such expenses 
was a mistake on his part, his testimony falls short of accounting for 
the very substantial sums represented by the discrepancies as shown 
by the audit summaries. Under the circumstances, it is concluded that 
the respondent intentionally overstated the items of clearance or other 
commissions and feed for the years 1942 and 1943, and that, therefore, 
he willfully made false entries in his reports for these years as set out 
in the complaint. His violation of the act in that respect warrants an 
order to cease and desist and a suspension of his registration. 

The charge that the respondent failed to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions involved 
in his business was established by his own testimony. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regula- 
tion comply strictly with the requirements of the act concerning keep- 
ing complete records and filing accurate reports, a proper administra- 
tion of the act is virtually impossible. The annual reports submitted 
by registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading per- 
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sons charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The complainant has recommended the suspension of the respond- 
ent’s registration for a 90-day period. As we have concluded that the 
record would not support a conclusion that he falsified his reports as 
to certain items, and since those in which we did find wilful falsity 
included only two items in two years, a suspension for a lesser period 


seems more appropriate. 
ORDER 


Respondent shall cease and desist from making false entries in 
annual reports concerning clearance or other commissions and feed, 
and he shall keep such accounts, records and memoranda as fully and 
correctly disclose all transactions involved in his business including 
full and complete information concerning every item upon which he 
must report in his annual report, and setting out as to each item of 
expense, the date, amount, purpose, and to whom paid. 

Respondent’s registration at the Union Stock Yards, Chicago, Illi- 
nois, is suspended for 20 days beginning on the effective date of this 
order. 

A copy of this order shall be served on the parties. Except as to 
service, this order shall become effective on the 20th day after this date. 


(A. D. 1854) 


In re Harry J. O’Connor. P&S Doc. No. 1744. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 

Same as 7 A. D. 688. 


Messrs. Richard F. Roche, George R. Springborg, and John B. Poinderter for 
complainant. Mr. John J. Toohey, of Chicago, Illinois, for respondent. Mr. 
Spurgeon H. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.), instituted on July 11, 
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1946, by a complaint, called “Order of Inquiry and Notice of Hearing,” 
signed by the Acting Assistant Administrator, Production and Mar- 
keting Administration, United States Department of Agriculture. 

The respondent Harry J. O’Connor is charged with wilfully making 
or causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943 and 1944, and with failing 
to keep such accounts, records, and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

An oral hearing was held at Chicago, Illinois, on October 29, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor, and the respondent appeared in person. 

Respondent was, during the period involved, and still is, registered 
as a dealer under the provisions of the Packers and Stockyards Act, 
and during that period was engaged in the business of buying and 
selling hogs, in commerce, on his own account, at the Union Stock 
Yards, Chicago, Illinois, posted as a stockyard subject to the act (9 
CFR 204.1). 

Clark Bowles and Company acted as his clearing agent and main- 
tained records showing respondent’s purchases, sales, withdrawals and 
other items, both of income and expense. 

Dealers registered under the act are required to submit annual re- 
ports to the Secretary on prescribed forms which are designed to show 
the number of head of livestock purchased, weight, dockage, and cost, 
and similar information for all sales; the difference being reported as 
gross profit. The report also calls for a statement of expenses under 
various headings and the total of such expenses when deducted from 
the gross proceeds is, of course, designed to reflect the dealer’s net profit 
for the period covered by the report. 

Respondent filed annual reports as required for the years 1942, 1943 
and 1944, which were introduced in evidence as Government Exhibits 
1,2 and 3. Prior to the institution of this proceeding, an audit was 
made of the records maintained by the clearing agent for respondent, 
for the years involved, by Wallace P. Winkler, an accountant for the 
complainant, who testified at some length with reference thereto. Asa 
part of the witness’s testimony, there was introduced in evidence Gov- 
ernment Exhibits 4, 5 and 6, which are summaries of the annual reports, 
the audit, and the resulting difference for each of the three years. 

The respondent was not represented by counsel, but appeared and 
testified in his own behalf. 

After the conclusion of the hearing the complainant submitted sug- 
gested Findings, Conclusions, and Order, but none were submitted by 
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or on behalf of the respondent. On April 29, 1947, the examiner filed 
his report recommending that respondent be ordered to cease and desist 
from making false annual reports with respect to the sales, cost of 
sales, gross profit, and net profit, and to keep records that correctly 
disclose all transactions involved in his business. The complainant 
filed exceptions to the report, protesting the failure of the examiner 
to make certain specified findings and recommending suspension of 
respondent’s registration. Complainant requested oral argument. 
No exceptions were filed by the respondent. In lieu of oral argument, 
the complainant was permitted to submit a written statement in sup- 
port of its position. Respondent was permitted to file a comparable 
statement, which was filed by Mr. John J. Toohey, Attorney at Law, 
Chicago, Illinois. 
FINDINGS OF FACT 


1. The respondent, Harry J. O’Connor, is an individual doing busi- 
ness under the trade name of H. J. O'Connor & Son, whose address 
is Chicago, Illinois. At all times material to this proceeding he was 
registered as a dealer under the provisions of the Packers and Stock- 
yards Act, 1921, as amended, and was engaged in the business of buy- 
ing and selling livestock, to wit, hogs, in commerce on his own account 
at the Union Stock Yards, Chicago, Illinois, posted as a stockyard 
subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944, 
and the same items as disclosed by an audit of his accounts as kept by 
his clearing agency : 

1942 


Item Audit Annual report Difference 


nn RNR ne oe Se eed eweedccasucnauue $1, 593, 887.34 | $1, 515, 325. 47 $78, 551. 87 
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1944 

RR IIE, ovine oven dnenesdncvcnsancdwcuccease $1, 685, 674.36 | $1, 593, 620. 40 $92, 053. 96 
NS ioc dca acacia awobseurendeciaondontdccaawn 1, 628, 577. 00 1, 550, 766. 30 77, 810. 70 
st wnddndecdawendkedadankouees 57, 097. 36 42, 854. 10 14, 243. 26 
ee. atc canauccdeasianccauaunsquacnnes 2, 468. 00 6, 355. 00 3, 887. 00 
Clearance and other commissions 5, 182. 48 4, 215. 35 967.13 
RS 20a iin oni 3h peuecigo naan wd posses wanaaee 3, 635. 60 3, 644. 20 8. 60 

NT tay cad wg chbamatateaiaheeu ced musician eniseaa ae 775. 83 1, 443. 87 668. 04 
I CRI 6 oon inne dnadkn dsnenesdennasesnadae DO TB ceccncganenven 1, 681.35 
Pas cuwisain nenndonncsddccespennmiignranntidenausmse 43, 354. 10 27, 195. 68 16, 158. 42 





3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as correctly disclose his 
expenses of doing business. 


CONCLUSIONS 


Respondent was a witness in his own behalf and testified that his 
annual reports were prepared by himself, with the assistance of his 
daughter, from the original record book maintained by his clearing 
agent. He stated that he was not furnished with copies of reports 
by his clearing agent but that it was necessary for him to borrow the 
original records maintained by the agent for use in preparing his 
annual reports. He had no satisfactory explanation for the sub- 
stantial discrepancies between the figures contained in his annual re- 
ports and those disclosed by the audit with respect to sales, cost of 
sales and gross profit for each of the years involved. His only explana- 
tion was that he did not have an adding machine, was not a bookkeeper, 
and probably made an error in the tabulation of the totals for each year. 
It is significant that he charged as an item of expense wages for a 
bookkeeper for at least one of the years involved. Slight clerical 
errors in connection with mathematical tabulations are not unusual. 
However, the differences appearing in the respondent’s reports during 
each of the three years with respect to his sales, cost of sales, and gross 
profit are too substantial to explain away as mere clerical errors. It 
is to be noticed in this connection that the discrepancies in these items 
had the same result in each year of a substantial understatement of 
the item of gross profit. Mere clerical errors usually do not follow 
such a uniform pattern. It must be concluded that the reports for all 
three years contained wilfully made false entries in the items making 
up gross profit. 

The respondent sought to explain differences in other items by testi- 
fying that he had incurred certain expenses by way of cash payments 
made to commission firm employees, stockyard company employees 
and others for special services, for extra labor, and for feed in addi- 
tion to the expenses reflected by the records of his clearing agent. 
While this testimony was unsupported by any records, it seems prob- 
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able that he did incur expenses of this nature, because it appears to 
have been a common practice among dealers engaged in buying and 
selling hogs at the Union Stock Yards, Chicago, Illinois, to incur such 
types of expenses which were not paid for through the clearing agents 
but were paid by dealers personally in cash. The complainant con- 
cedes that the respondent may have had some such expenses but con- 
tends that he exaggerated them and classified them improperly in his 
reports. 

The complaint charges falsification in the item for feed for 1942 
and 1944, but does not make such a charge as to the report for 1943. 
In that year he reported an expense of $1,925 for feeding about 63,000 
- hogs, which is substantially the same feed expense for that year as 
shown on the books of the clearing agency. There is an inference, 
therefore, that the complainant considered the amount reported for 
that year a reasonable amount for feed for the number of hogs re- 
ported. If it cost $1,925 to feed 63,000 hogs in 1943, it is difficult to 
see how the respondent could have fed over 42,000 hogs in 1942 or 
over 45,000 hogs in 1944 for the respective amounts of $461.41 and 
$775.83 as shown by the audit to have been spent for feed through the 
clearing agency. This comparison of costs lends credence to the 
respondent’s testimony that he had additional expenses for feed that 
would not show on the clearing agency’s books. The amounts of these 
expenses, which appear as differences in the feed items on the audit 
summaries, do no seem so obviously excessive in view of the volume 
of business done by the respondent as to warrant a conclusion of wilful 
falsity. Due consideration has been given, of course, to the statements 
of the respondent that a portion of the amounts reported by him as 
salary and wages actually was spent for labor in obtaining salvage 
corn. 

The complaint charges overstatements for all three years in the item 
of salary and wages. The amounts reported for those years were 
$3,594, $5,391 and $6,355, respectively. It seems probable that the 
respondent did have some expenses for casual labor and miscellaneous 
wages. Although the sum of $3,594 for 1942 seems rather substan- 
tial, yet it exceeds the amount shown on the clearing agency’s books 
by only $588. Such a discrepancy does not by itself necesessarily indi- 
cate wilful falsity for 1942 in view of the number of hogs handled. 
Conceding that the amount reported for 1942 is substantially correct, 
there is some ground for tentatively regarding also the amount reported 
for 1943 as reasonable. However, his report for 1944 reveals a glar- 
ingly different situation. For that year he reported an expense of 
$6,355 for salary and wages for handling about 45,500 hogs, which is 
less than 2,000 more hogs than he handled in 1942 when the reported 
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expense was only $3,594. Even if the respondent is given the benefit 
of any doubt as to 1942 and 1943, there is no basis for doing so with 
respect to the item of salary and wages for 1944. No satisfactory ex- 
planation for the wide discrepancy can be drawn from the testimony 
or evidence, and it must be concluded that he intentionally exaggerated 
the item and that it was so reported wilfully and falsely. 

The audit summary shows an apparent overstatement in the item 
of yardage for 1942 in the amount of $243.26. This item is one that 
would not ordinarily involve cash expenditures or estimates by the 
respondent and there is no apparent reason for the discrepancy. How- 
ever, it is compartively small and there is nothing in the record, as 
there is in the case of the other discrepancies, to furnish a basis for 
considering whether the overstatement was intentional. It will not, 
therefore, be considered a wilfully false one. 

The complaint alleges wilful false reporting concerning an item 
designated “other expenses” as shown by the audits for 1943 and 1944 
but not reported by the respondent. Although there is no apparent 
explanation of this discrepancy in the record either by the complainant 
or by the respondent, it is difficult to see what motive the respondent 
would have for such an understatement of operating expenses. Under 
the circumstances, a conclusion of wilful false reporting is not 
warranted. 

Differences in net profit shown by the audit are accounted for not 
only by the discrepancies charged in the complaint as representing 
wilful falsity but also by other items, including apparent understate- 
ments of expenses, not mentioned in the complaint or discussed at 
the hearing. Under the circumstances, there is not a sufficient basis 
for considering the question of wilful falsity as to net profit and such 
a finding as to that item will not be made. 

It is undisputed that the respondent failed to keep complete and 
accurate records of those transactions which are not reflected in the 
records of his clearing agent. 

For the effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to 
regulation maintain complete and accurate records covering all trans- 
actions handled by them, including all items of expense, so that such 
records can be audited periodically by accountants for the Department. 
The respondent, by failing to keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in his 
business and by wilfully making false entries in his annual reports, 
violated Sections 401 and 402 of the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 221,222). 
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ORDER 


The respondent, Harry J. O’Connor, shall cease and desist from 
filing annual reports which do not reflect correctly the information 
required to be furnished in such reports. 

The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business 
including as to each item of expense the date, amount, purpose, and 
to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
. this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1855) 


Inve JoserH T. O’Matiey. P&S Doc. No. 1745. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order to Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Messrs. Richard F. Roche, George R. Springborg, and John J. Murray for com- 
plainant. Mr. Joseph T. O’Malley, of Chicago, Illinois, pro se. Mr. 
Spurgeon E. Paul, Wxaminer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), instituted on July 18, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, Joseph T. O’Malley, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943 and 1944, and with failing 
to keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 
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Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals, and other items, both of income and. expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head of 
livestock purchased and sold and the costs of sales, the difference being 
reported as gross profit. The report also calls for a statement of ex- 
penses under various headings and the total of such expenses when 
deducted from the gross proceeds is, of course, designed to reflect the 
dealer’s net profit for the period covered by the report. Respondent 
filed the required annual reports for the years 1942, 1943 and 1944. 
Registrants are required also to keep books and records that fully and 
correctly disclose all transactions involved in their business (sec. 401; 
7U.S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 29, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor, and the respondent appeared in person. 
Prior to the institution of this proceeding, an audit was made of the 
records maintained by the clearing agency for the respondent for the 
years involved by Wallace P. Winkler, an accountant for the complain- 
ant, who testified at some length with reference to them at the hearing. 
Asa part of the witness’s testimony, there were introduced in evidence 
Government Exhibits 4, 5 and 6, which are summaries of the annual 
reports, the audit, and the resulting difference for each of the three 
years. Respondent’s annual reports for the years 1942, 1943 and 1944 
were introduced in evidence as Government Exhibits 1, 2 and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of sixty days. On April 29, 1947, the examiner filed a 
report recommending that the respondent be ordered to cease and 
desist from filing annual reports that do not correctly reflect desig- 
nated information, and to keep records that correctly disclose all 
transactions involved in his business. The complainant filed excep- 
tions to the report, protesting the failure of the examiner to recom- 
mend a suspension of the respondent’s registration, and requesting 
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oral argument. No exceptions were filed by the respondent. In lieu 
of oral argument, the complainant was permitted to and did file a 
written statement in support of its position. The respondent was 
notified that he might file a comparable statement, which he did in the 
form of a letter dated January 28, 1948, denying generally the charges 


in the complaint. 
FINDINGS OF FACT 


1. The respondent, Joseph T. O’Malley, is an individual whose 
address is Chicago, Illinois. At all times material herein he was regis- 
tered as a dealer under the provisions of the Packers and Stockyards 
Act, 1921, as amended, and was engaged in the business of buying and 
selling livestock, to wit, hogs, in commerce on his own account at the 
Union Stock Yards, Chicago, Illinois, posted as a stockyard subject 
to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942 and 1943 and the 
same items as disclosed by an audit of his accounts as kept by his clear- 
ing agency: 





Item Audit Annual report Difference 





$1, 137. 40 $6, 136. 34 
368. 43 4 
18, 555. 73 








3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944, as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out 
in the reports. False or inaccurate reports and inadequate records 
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may well result in concealing violations of the act and in misleading 
persons charged with its enforcement. One who files false or mis- 
leading reports, or keeps inadequate records, must know that by doing 
so he may be tending to frustrate the real purposes of the act. 

By way of explaining the differences as shown in the audit summary, 
the respondent in this proceeding testified that he had incurred certain 
expenses for special services rendered by commission firm employees 
and turn men, and for feed, which were not reflected by the records 
of his clearing agency. This testimony was unsupported by any rec- 
ords and respondent stated that he did not keep any records other than 
those which were maintained for him by his clearing agency. He 
stated only that it was his practice to supply estimates to the book- 
keeper for his clearing agency, who in turn prepared his annual reports 
by adding such estimates to the amounts disclosed by the records of 
the clearing agency. It may well be that respondent did pay out cer- 
tain sums for feed, for special services and for extra help, because 
it appears to have been the common practice among dealers operating 
in the business of buying and selling hogs at the Union Stock Yards, 
Chicago, Illinois, to incur such expenses and to pay for them in cash. 

The complainant does not contend that the respondent did not make 
some cash expenditures of the character mentioned. It does urge, 
however, that the respondent failed to account satisfactorily for the 
substantial differences between the amounts of certain expenses re- 
ported by him and the amounts of the corresponding items as they 
appeared in the records of his clearing agency. For example, in 
1942, according to the audit summary, he overstated an item for clear- 
ance and other commissions in the amount of approximately $5,000. 
The comparable overstatement for 1943 was about $3,000. He testified 
in general that these differences represented cash expenditures for 
special services and privileges and for occasional help. He had no 
records to substantiate his explanation, and he admitted that the fig- 
ures set out in the reports were based on personal estimates. Specific 
figures mentioned in his testimony fell far short of explaining these 
substantial differences. Moreover, any expenditures of the character 
mentioned, to the extent made, clearly should not be set out as clearance 
and other commissions. Expenses properly comprising the item for 
clearance and other commissions are handled solely by the clearing 
agency and do not involve cash expenditures by the dealer. Reporting 
on that item involves only transcribing figures from the clearing 
agency’s books to the annual report, leaving little room for other than 
mere clerical errors. 

Similarly the substantial difference in feed expense for 1942 of 
$3,988, and for 1948 of exactly $3,000 were not satisfactorily explained. 
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The respondent had no records to show that he actually purchased 
feed in addition to that accounted for in the records of his clearing 
agency and his testimony fell far short of accounting for the differences 
mentioned. It is proper to consider, in this connection, that while 
the respondent reported feed expense of over $6,000 in 1942 for feed- 
ing 22,217 hogs, and over $4,100 in 1943 for feeding about 18,500 hogs, 
he reported only $441.14 for feeding about 10,300 hogs in 1944. The 
last mentioned figure coincides exactly with the audit figure for feed 
in 1944. In view of the very substantial variations in the items for 
clearance or other commissions and for feed in 1942 and 1943, and 
of the failure of the respondent to give a plausible explanation, coupled 
. with the fact that there were no such variations in those items for 
1944, compel a conclusion that the respondent intentionally falsified 
his reports for 1942 and 1943. Intentional is, of course, tantamount 
to wilful in a case like this. 

Although the audit summary for 1944 showed some differences be- 
tween certain items set out in the respondent’s report for that year and 
the clearing agency’s record of those items, the discrepancies are too 
slight to warrant a finding of wilful falsity. 

The respondent himself testified that he did not keep complete rec- 
ords of his trading transactions. Therefore he should be directed to 
keep in the future such records as will fully and correctly disclose all 
transactions involved in his business, as required by section 401 of the 
act. 

The respondent’s wilful falsification of his annual reports for 1942 
and 1943 warrants a suspension of his privilege of trading as a dealer 
at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose his expense for clearance or other commissions 
paid, his expense for feed and his net profit. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 
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(A. D. 1856) 


In re Evwin S. Smitu. P&S Doc. No. 1746. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Messrs. Richard F. Roche and John J. Murray for complainant. Mr. Thomas J. 
Carroll, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing 


Examiner. 
Decision by Thomas J. Flavin, Judicial O ficer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seg.), instituted by a 
complaint dated July 17, 1946, and signed by the Assistant Adminis- 
trator, Production and Marketing Administration. Respondent is a 
dealer engaged in the business of buying and selling hogs in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois. It is 
charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
filed with the Department for the years 1942, 1943 and 1944, pursuant 
to section 402 of the act (7 U. S. C. 222) and Departmental regulations 
(9 CFR 201.91). He was charged also with failing to keep such 
accounts, records and memoranda as fully and correctly disclose all 
transactions involved in his business as required by section 401 of the 
act. 

The respondent filed an answer denying that he wilfully violated 
the act. 

A hearing on the matter was held at Chicago, Illinois, on February 
24, 1947, before John J. Curry, hearing examiner of the Office of 
Hearing Examiners, United States Department of Agriculture. 
Richard F. Roche, attorney, Office of the Solicitor, appeared for the 
complainant and the respondent appeared in his own behalf. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent with the 
Department for the years 1942, 1943 and 1944. The reports were 
signed by the respondent. Books and records of the respondent are 
kept by the firm of Schultz Live Stock Commission Company, a clear- 
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ing agency which is registered under the act to “clear” or handle 
respondent’s purchases and sales of livestock and expenses of opera- 
tion. There were also offered in evidence, in exhibit form, statements 
for 1942, 1943 and 1944 showing the results of an audit of the books 
and records maintained for the respondent by his clearing agency, 
compared with the operational figures obtained from the annual re- 
ports filed by the respondent and also the differences between the two 
sets of figures. 

Within a time set by the examiner, both the complainant and the 
respondent filed suggested findings of fact, conclusions and order 
and supporting briefs. The complainant recommended a suspen- 
sion of the respondent’s registration for a 60-day period. The re- 
spondent’s pleadings were filed on his behalf by Mr. Thomas J. Carroll, 
Attorney at Law, Chicago, Illinois. 

On July 21, 1947, the examiner filed a report recommending that the 
respondent be ordered to cease and desist from making annual reports 
that do not accurately reflect designated items and to keep records that 
correctly disclose all transactions involved in his business. The report 
also recommended a suspension of the respondent’s registration for a 
period of 45 days. The respondent filed exceptions to the report set- 
ting out grounds for protesting the proposed suspension. The com- 
plaint also filed exceptions protesting the failure of the examiner to 
recommend a suspension of the respondent’s registration for a period 


of 60 days. The complainant requested oral argument. In lieu of 
oral argument, the complainant was permitted to file a written state- 
ment in support of its position. The respondent was given the oppor- 
tunity to file a comparable statement, but in a letter dated February 5, 
1948, his attorney stated that the briefs and exceptions already filed by 
him would be sufficient. 


FINDINGS OF FACT 


1. The respondent, Edwin S. Smith, is an individual whose address 
is 7147 Cyril Avenue, Chicago, Illinois. At all times material herein 
he was registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and was engaged in the business of 
buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2. The following discrepancies appear between the items reported by 
the respondent in his annual reports for the years 1942, 1943 and 1944 
and the same items as disclosed by the audit of his accounts as kept by 
his clearing agency: 
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1942 
Item Audit Annual report Difference 
I oie cass ckcsnceunoosacutieiatdes $1, 761, 234.90 | $1, 747,478.97 - 755. 93 
RN a ea a calaiae tog 1, 727, 410. 23 1, 716, 564. 55 845. 68 
Isic) Sen guidcactinesd dnuuksasemandwsadnegasmee 33, 824. 67 30, 914. 42 ” 910. 25 
ey TE OE I, a5 oa sca cc neamumccideten inane aaa aenaeneieiten 1, 620. 00 1, 620. 00 
ee Dn tea Cok amet dawae ounce adanwcdd node 3, 158. 40 3, 678. 12 519. 72 
PIN. ng cacunnencdsonwuctapeeucacsnee 1, 459. 13 3, 151. 54 1, 692. 41 
a st svinsspelcarsensvargeeiivensirebaeceenibticpensbensianate 333. 14 751. 83 418. 69 
I nc ce edn pki ian ease Became DE FE kis ntciacimemenae 27, 773. 28 
RI 5 5 sa chish acs bn ipenie eins doubts Seine ea Si oan aaed gael Ean aaa aaa 20, 655. 83 
NN I TIE oo song nc ccnwiccenmaanegenedaasa Pienuemdsuanaiaulnapenenaunnleaie 7, 117. 45 
1943 
I a initia neice ariaaaiteaitad Maite a agin mabiiaiaieale) $1, 968, 212. 18 $1, 946, 421.01 $21, 791. 17 
ING <<... 10 on Sapinink maagnansitandaniae agente 1, 931, 802. 92 1, 913, 841. 34 17, 961. 58 
a tra nesieh genibea erisngingeseipasraelalaeiaainel 36, 409. 26 32, 579. 67 3, 829. 59 
IT II... oc creranieipnimccienionanaendgremeadioess 448. 00 2, 473. 38 2, 025. 38 
SUN cid cosh onic acchmheai pica en egemnannehsatedaMasgiacd 659. 84 899. 24 
aha onahsanaicesae honed 892. 23 2, 201. 71 
Other expenses. 356. 7: 697. 61 
Net profit........- 522. . eats 28, 522. 77 
Salary of owner. faced 19, 307. 42 
Difference in net “profit _- 9, 215. 35 
1944 
os cata dating elllap ad adadameaani aes $1, 492, 245.20 | $1, 496, 601. 29 $4, 356. 09 
Cost of sales. ..........- ‘ .-| 1,443, 694. 87 1, 453, 696. 12 10, 001. 25 
Gross profit..........- 48, 550. 33 42, 905. 17 5, 645. 16 
Other salary and wages 211. 80 2, 873. 80 2, 662. 00 
i ictinieehidkswnesas 2, 347. 74 4, 946. 33 2, 598. 59 
All other expenses - - 286. 07 1, 540. 83 1, 254. 76 
|” ae “ GR IE Eiccckic taenmcars 40, 611. 52 
I og ci wanaccdandesadbacuirandusacdsddacdakdydabenemndied danaaaaeanaiee 28, 696. 89 
DOE ENG FI iss sncisinntinsincndavendasessuabinescesssscsscampesaaansieeagaat 11, 914. 63 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 


disclose his expenses of doing business. 


CONCLUSIONS 


The complaint of wilful false reporting in this proceedings is based 
on the discrepancies, as shown by the audit summaries, between items 
as entered in the respondent’s annual reports for 1942, 1943 and 1944 
and as they appear in the clearing agency’s records of his operations 
for those years. The entries in dealers’ annual reports that are in- 
volved here fall generally into two separate classes: (1) those relating 
to proceeds of sales and costs of sales which, computed against each 
other result in a figure representing the dealer’s gross profit and (2) 
those showing various operating expenses the total of which, sub- 
tracted from the gross profit item, should show the dealer’s net profit. 
Major differences in the net profit item normally result from dis- 
crepancies in the other items mentioned. The gross profit items repre- 
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sent phases of the dealer’s operations the financial aspects of which are 
handled entirely by their clearing agencies whose records constitute 
the sole source of information from which the dealer’s annual reports 
on those items are made up. Correctly reporting on them entails only 
correctly transcribing figures from the clearing agency’s records to 
the report. There is no room for discrepancy, except perhaps for 
minor clerical errors. 

There is room for some discrepancies concerning items of operating 
expenses because of cash expenditures by the dealer that do not appear 
on the records of the clearing agency. It is well known that during 
the period involved in this proceeding it was the custom of dealers to 
make cash expenditures for such items as purchasing salvaged feed, 
hiring casual labor, and for obtaining various special privileges and 
operating advantages. However, dealers should be in a position to 
explain such expenditures when they undertake to assign them as the 
reason for apparent inaccuracies in annual reports. 

The respondent in his answer to the complaint stated that he had 
personal records in his possession which would explain the matters 
that were charged in the complaint as representing wilful false report- 
ing. Such records consisted of tabulations of figures under various 
headings, and cancelled checks. They were made available to the 
complainant’s accountant prior to the hearing and the accountant, in 
the course of his testimony, attempted to explain his analysis of them. 

Considering first the items relating to gross profit, the respondent 
contends that the differences which appear in the audit summary 
covering the items of gross sales, cost of sales, and gross profit, were 
caused in part by his failure to include in his annual reports amounts 
of money expended as commissions on “planted” livestock and feed 
purchased for such livestock. The records of the respondent show 
that the amounts expended for these items were $110.22, $526, and 
$1,057.20 in 1942, 1943, and 1944, respectively. These amounts are 
very small compared to the discrepancies listed and would change 
them very little. Accordingly, there is no merit to that explanation. 
Respondent also contended that the figures shown in his annual reports 
of sales and purchases of livestock reflected livestock inventories held 
over at the end of each week and the beginning of the following week, 
and that if those inventories were considered they would also help to 
account for the differences between the annual report figures and the 
audit figures as to the items of purchases, sales and gross profit. 
There appears to be little merit to this explanation. The accountant 
testified that “closing inventories at the end of one week which would 
have been reported by him as sales, would also have been added in the 
purchases for the following week, and it would have been reported as 





7 A. D. EDWIN 8. SMITH 719 


cost of sales, so that the gross profit would not have been any differ- 
ent.” It seems impossible that any weekly carryover of figures could 
at the end of the year totally substantiate the differences as shown by 
the audit report. Moreover, even if there were some merit to re- 
spondent’s explanation, it could not possibly, as we see it, apply to 
all three of the years in question, because the discrepancies for 1942 
and 1943 appear as understatements, while those for 1944 appear as 
overstatements. It is impossible to see how an explanation of under- 
statements could at the same time be an explanation of overstatements. 
It is significant that in all three years the differences resulted in the 
same thing, an understatement of gross profits. Mere tabulating 
errors would not be expected to follow such uniformity. Under the 
circumstances it is concluded that the respondent intentionally mis- 
stated the items just considered and that, therefore, he wilfully made 
false entries in his reports in violation of the statute. 

With respect to the respondent’s expenditures for feed, it is a matter 
of general knowledge that during 1942, 1943 and 1944 dealers at the 
stockyards employed extra help to pick up left over corn in the pens 
of commission firms and used such corn to feed their own hogs. 
Taking into consideration the volume of respondent’s business, the 
small expense for feed of which his clearing agency had records, and 
the manner in which the respondent conducted his operations, it is 
not unreasonable to believe that this total expense for feed during 1942 
was in the amount reported. However, a more critical view must be 
taken concerning the other two years. The respondent reported a 
feed cost of $3,151.54 for feeding 39,692 hogs in 1942. In 1943 when he 
reported handling 45,272 hogs his reported feed expense was $4,093.94. 
Conceding that there might be some basis for the comparative increase 
in feed cost between those two years, it is impossible to find a justifica- 
tion for a reported feed cost of $4,946.33 for 1944 for feeding 39,948 
hogs, which is about the same number of hogs fed in 1942 at a sub- 
stantially smaller cost. It is concluded that the respondent did not 
wilfully falsify his feed expense for 1942 and 1943 but that he wilfully 
made a false entry in his report for 1944 concerning that item. 

With respect to respondent’s expenses for salary and wages paid 
to others than himself as owner, his expenses for yardage, and for 
“all other expenses”, the audit summaries disclose various discrepan- 
cies between the amounts shown by the audit and the amount reported 
by the respondent in his annual reports for the years 1942, 1943 and 
1944. The respondent did not question the correctness of the amounts 
of his expenses as determined from the audit. He contended, however, 
that in addition to the expenses so determined, he had incurred addi- 
tional expenses paid for by himself of which his clearing agency had 
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no record. With respect to such discrepancies, both the Government 
accountant and the respondent gave testimony based upon personal 
records maintained by the respondent. According to the testimony, 
the respondent’s records consisted merely of sheets, on which under 
headings designating different types of expense, various amounts were 
set out. The total of these various entries in each instance would 
appear to equal or approximate the expenses reported by the respond- 
ent in his annual report for the year concerned. However, the entries 
were confusing and some of them were assigned to unidentifiable pur- 
poses. The accountant explained that no dates were shown nor were 
the persons named to whom the various sums had been paid, and that 
the cancelled checks produced by the respondent were also deficient as 
to details. He stated that the tabulations of “miscellaneous expenses” 
which had been recorded by the respondent as a part of his “all other 
expenses”, with few exceptions, failed to show the purpose for which 
the amounts listed had been expended. He testified that some of the 
cancelled checks were made out to two named persons and bore penciled 
notations indicating the purpose for which they had been issued, but 
that many of these penciled notations covered more than one type of 
expense such as “extra help and feed” without a breakdown to show 
the amount of each type of expense. He stated too that many of the 
checks bore no notations to indicate the purposes for which they had 
been issued. The respondent admitted that the penciled notations had 
been written on the checks about one month after their issuance. 

The accountant for the complainant testified that in only a few 
instances had he been able to tie in the cancelled checks with items 
of expense listed under different headings in the respondent’s records. 
Because of his inability to allocate the cancelled checks to the various 
expenses listed, he was unable to determine with any degree of cer- 
tainty to what extent the cancelled checks substantiated the expenses 
listed. However, giving credit to the respondent for all cancelled 
checks issued during any of the years concerned, there were still ex- 
penses listed by the respondent for the same year which were not sub- 
stantiated either by the records of his clearing agency or by the can- 
celled checks. The respondent testified that he paid some of his ex- 
penses by cash but his testimony concerning the types of expenses paid 
by cash and the amounts thereof was entirely inadequate to account for 
that part of his reported expenses, particularly for 1943 and 1944, 
which were not substantiated by the records of his clearing agency or 
his cancelled checks. After giving the respondent the benefit of every 
doubt in attempting to reconcile the discrepancies in question, his testi- 
mony falls far short of being convincing enough to permit a reasonable 
person to accept his explanation as the real reason for such substan- 
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tial differences. Those discrepancies were numerous and appeared 
during three successive years, some of them relatively increasing 
amounts, and it is concluded that respondent’s acts were done know- 
ingly and intentionally. It is therefore found that he wilfully made 
false entries in his reports in violation of the statute with respect to 
salary and wages, yardage and “all other expenses.” 

With respect to the net profits reported by the respondent for 1942, 
1943 and 1944, even if the respondent is credited with the amounts paid 
to him as owner of the business, the differences between the audit 
figures and the reported figures still amount to the considerable sums 
of $7,117.45, $9,215.35, and $11,914.63, respectively. On the other 
hand, as the discrepancies in the net profit items are attributable to 
discrepancies in other items, a separate finding of wilful falsity with 
respect to net profit will not be made. 

Respondent contended in his brief that the Government failed to 
make a true audit of respondent’s records and that the Government 
accountant, Mr. Winkler, who testified with respect to it was dis- 
qualified, since the audit had been made by another accountant em- 
ployed by the Department. It was stated that the so-called audit con- 
sisted merely of a transcription of figures taken from the records of 
the clearing agency and the annual reports. 

With respect to these contentions, the record shows that the wit- 
ness Winkler reviewed and rechecked all of the figures prepared by 
the accountant who made the audit. The witness Winkler is a certified 
public accountant and has practiced accounting for approximately ten 
years, nine years of which have been spent as an accountant with the 
Department of Agriculture. While so employed he made audits of 
the records of large and small stockyard companies, livestock dealers, 
commission firms and posted sales rings in all sections of the country. 
The audit of respondent’s records is an extremely simple one. It con- 
sists, as stated, merely of a transcription of figures representing the 
proceeds and costs of the sale of hogs, and expenses of operation. 
Most of the dealers operating at the stockyards, including the respond- 
ent, have few, if any, employees. Records kept for such dealers are 
nowise complex. It does not appear that any useful purpose would 
have been served by requiring the attendance of Mr. Boswell who made 
the audit. Mr. Boswell and several other accountants made audits of 
the records of more than 45 dealers which resulted in hearings being 
held in connection with them. It would not be inappropriate for any 
competent accountant to testify with respect to such audits provided 
he reexamined and checked all the figures contained therein. It 
should be noted that the respondent did not question the correctness 
of the audit nor did he offer to submit an audit of his own. In view 
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of these facts it is concluded that the audit summaries were properly 
received in evidence and the witness Winkler was qualified to testify 
with respect to them. 

Records of expenses such as kept by the respondent, which bore no 
dates, names of payees and to a considerable extent consisted only of 
tabulations of amounts, were entirely inadequate to disclose fully and 
correctly all transactions involved in the respondent’s business as re- 
quired by the act. Accordingly, the respondent failed to comply with 
section 401 of the act. He should be directed to keep adequate records. 

Respondent violated section 402 of the act by making false entries 
and false statements of fact in his annual reports for the years 1942, 
1943 and 1944 in connection with the items of gross proceeds of sale, 
cost of sales, gross profit, net profit, and expenses of doing business. 
Such a violation warrants the issuance of a cease and desist order and 
a suspension of respondent’s registration. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out 
in the reports. False or inaccurate reports and inadequate records 
may well result in concealing violations of the act and in misleading 
persons charged with its enforcement. One who files false or mis- 
leading reports, or keeps inadequate records, must know that by doing 
so he may be tending to frustrate the real purposes of the act. 


ORDER 


The respondent, Edwin S. Smith, shall cease and desist from filing 
annual reports which do not reflect correctly the information required 
to be furnished in such reports, including correct information as to 
his proceeds of sale, cost of sales, gross profits, net profits, and expenses 
of doing business. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his business 
including as to each item of expense, the date, amount, purpose, and 
to whom paid. Such accounts, records and memoranda shall include, 
in addition to information kept in the books of his clearing agency, 
detailed information as to money expended personally as business 


expenses. 
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The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1857) 


In re Cuay H. Barnerr. P&S Doc. No. 1750. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Messrs. Richard F. Roche and John T. McGrath for Complainant. Mr. H. Hess 
Rubin, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seq.), instituted by a 
complaint filed August 7, 1946, by E. A. Meyer, Assistant Administra- 
tor, Production and Marketing Administration. Respondent is : 
dealer engaged in the business of buying and selling hogs in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois. 
It is charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
for the calendar years 1942 and 19438 and by failing to keep such ac- 
counts, records and memoranda as fully and correctly disclosed all 
transactions involved in his business. Respondent in his answer to 
the complaint stated that inasmuch as the figures reported by him 
in his annual reports were obtained from the records of his clearing 
agency he could not understand why they were not correct, and that 
he did not wilfully make any false statements in his reports. A 
hearing on the matter was held at Chicago, Illinois, on February 18, 
1947, before John J. Curry, hearing examiner of the Office of Hearing 
Examiners. Messrs. Richard F. Roche and John T. McGrath, at- 
torneys, Office of the Solicitor, appeared for the complainant and 
H. Hess Rubin, Attorney at Law, 11 South LaSalle Street, Chicago, 
Illinois, appeared for the respondent. 

80617248 -—-9 
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The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by respondent with the De- 
partment for the calendar years 1942 and 1943. There were also 
offered in evidence in exhibit form, comparative statements for 1942 
and 1943 showing the results of an audit of the books and records 
maintained for respondent by his clearing agency as compared with 
the operational figures obtained from the annual reports filed by the 
respondent, and also the differences between the two sets of figures. 
The witness, Winkler, also testified that as far as he could ascertain 
the respondent maintained no accounts, books or records other than 
those maintained for him by his clearing agency. The respondent 
offered testimony with respect to several items of expense of which 
his clearing agency had no record. As permitted by the rules of 
practice, both parties filed suggested findings of fact, conclusions, and 
order. On April 14, 1947, the examiner filed a report recommending 
that the respondent be ordered to cease and desist from making an- 
nual reports that do not accurately reflect required information, and 
that his registration as a dealer at the Union Stock Yards be suspended 
for a period of 40 days. No exceptions were filed by the complainant 
or the respondent. 

As disclosed by the comparative statement for 1942, referred to 
above, the respondent reported that he expended the sum of $692.15 
for clearance or other commissions, whereas, according to the records 
of his clearing agency, he expended the sum of $491.15, an overstate- 
ment of $201. Respondent reported that he expended $540 for feed, 
whereas the audit disclosed that he expended the sum of $240, an 
overstatement of $300. Respondent reported his net profit in the sum 
of $2,496.40, whereas the audit disclosed his net profit in the sum 
of $2,951.46, an understatement of $455. 

Similarly, for the year 1943 respondent overstated expense for clear- 
ance or other commissions and feed expense by $1,974.72 and $1,954.25, 
respectively, and understated his net profit by the sum of $4,112.18. 

The respondent testified that during 1942 and 1943 he made cash 
payments to various individuals without reporting them to his cilear- 
ing agency or making any written notation concerning them. The 
payments were said to have been made to stockyard employees and 
yardmen and covered such items as lunches, entertainment, tips, labor, 
and expense for picking up left-over corn from commission firms’ 
pens. Respondent testified that the yard company failed to render 
adequate service in yarding his livestock and that it was a common 
practice for dealers to distribute tips to yardmen in order to obtain 
better service. He testified that by tipping the yard company’s key- 
man, whose function is to lock and unlock the yard pens in which hogs 
are kept, he could obtain quick delivery of his animals. On cross 
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examination respondent admitted overstating the item of clearance 
and other commissions paid for 1942 by the sum of $201, and that the 
apparent overstatement of the item for feed for that year in the 
amount of $300 was the result of guesswork on his part. Questioned 
concerning much larger overstatements of the same items for 1943, 
the respondent failed to explain satisfactorily such items except to 
say that he had made cash payments to various individuals for pick- 
ing up left-over corn from commission firms’ pens and delivering it 
to him for use in feeding his livestock. Such feed, he said, could be 
obtained at less cost than what the yard company would charge him 
for fresh corn. No record was kept by the respondent or his clearing 
agency as to such payments or of the persons to whom they were paid. 
In his ‘suggested findings of fact, conclusions and order, the re- 
spondent stated that discrepancies existed between his annual reports 
and the figures disclosed by the audit of the complainant because the 
respondent expended miscellaneous cash payments to various persons 
without reporting them to his clearing agency ; that such discrepancies 
were of slight amounts; and that there was no intention on the part 
of respondent to falsify any records or reports. Appropriate consid- 
eration has been given to the respondent’s suggested findings and rec- 
ommendations and also to those filed by the complainant. 


FINDINGS OF FACT 


1. The respondent, Clay H. Barnett, is an individual whose address 
is 6752 Newgard Avenue, Chicago, Illinois. At all times mentioned 
herein he was registered as a dealer under the provisions of the 
Packers and Stockyards Act, 1921, as amended, and was engaged in 
the business of buying and selling livestock, to wit, hogs, in commerce, 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). 

2. Respondent wilfully made false entries in the annual report filed 
by him for the year ended December 31, 1942, as follows: 

(a) He overstated his expense for clearance or other commissions 
paid and his expense for feed. 

(b) He understated his net profit. 

3. Respondent wilfully made false entries in the annual report filed 
by him for the year ended December 31, 1943, as follows: 

(a) He overstated his expense for clearance or other commissions 
paid and his expense for feed. 

(b) He understated his net profit. 

4. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1943 as fully and correctly disclose 
his expenses of doing business, 
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CONCLUSIONS 


The burden of respondent’s testimony was to the effect that in 1942 
and 1943 he incurred out-of-pocket expenses as to which neither he 
nor his clearing agency maintained any records. Questioned concern- 
ing overstatements of expenses in his report for 1942 covering expense 
for clearance and other commissions paid and feed expense, respondent 
admitted inability to explain such items or stated that they were 
guesses. He was unable to explain an overstatement in his 1943 report 
covering clearance and other commissions paid in the amount of 
$1,974.72. He admitted that his additional expense for picked up corn 
in 1943 would not amount to the $1,954.25 by which his reported ex- 
pense exceeded such expense as determined from an audit of his 
clearing agency’s records. 

Since all expenses for clearance or other commissions paid, incurred 
by the respondent in the years 1942 and 1943, would by their nature of 
necessity appear in the records of his clearing agency, the reports of 
such expenses made by the respondent were incorrect to the extent by 
which he overstated them. Since the record discloses no testimony 
on the part of the respondent which satisfactorily explains why he 
incorrectly reported such expense, it has been necessary to find that 
his reports thereof were not only false, but wilfully so. 

It may be conceded that the respondent did have certain additional 
expenses during 1942 and 1943 of the sort testified to by him. Because 
of his complete lack of records and the uncertainty of his testimony, 
it is impossible to know the amount of them. Whatever the amount, 
he appears to have reported it all as feed expense. However, on his 
own testimony, only a part of such additional expense was incurred for 
feed. By reporting as expense for feed, money spent for extra labor, 
lunches, entertainment and tips, he wilfully falsely reported his feed 
expense. 

Since the reported items of net profits of the respondent reflected 
his wilful false reporting of expenses, they also were wilfully false. 

For effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regu- 
lation maintain complete and accurate records covering all trans- 
actions handled by them. The records maintained by registrants and 
the annual reports submitted by them to the Packers and Stockyards 
Division of the Livestock Branch constitute the principal source of 
information concerning regulatees’ activities available to those 
charged with responsibility for administration of the act. If such 
records are not complete or are inaccurate, those charged with admin- 
istering the statute may be misled and are then not in a position to take 
appropriate corrective action to remedy existing unsatisfactory con- 
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ditions. The records maintained by registrants are audited periodi- 
cally by accountants of the Division and on the basis of such audits 
determination is made as to whether corrective action is required. 
The annual reports submitted by dealers and others subject to regula- 
tion are also reviewed and analyzed for the purpose of determining 
the financial stability of the registrants and with a view to ascertain- 
ing whether any activities engaged in by the registrant are in viola- 
tion of thelaw. If irregularities or violations of the law are concealed 
by the keeping of incomplete or inaccurate records, the problems inci- 
dent to enforcement of the provisions of the act are greatly increased. 

The respondent, by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclose all transactions involved in his 
business, and by wilfully making false entries in his annual reports, 
violated Sections 401 and 402 of the Packers and Stockyards Act, 1921, 
as amended. Such violations warrant the issuance of a cease and 
desist order and the suspension of the respondent’s registration for 20 
days. 

ORDER 

Respondent shall cease and desist from making annual reports 
which do not correctly disclose all transactions involved in his busi- 
ness, including his expense for clearance or other commissions paid, 
his expenses for feed, and his net profit. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including as to each item of expense, the date, amount, purpose, and 
to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 30th day after this date. 


(A. D. 1858) 
Inre Parrick Hoster. P&S Doc. No. 1753. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 

Same as 7 A. D. 688. 

Messrs. Richard F. Roche and John T. McGrath for complainant. Mr. Patrick 

Hoster, of Chicago, Illinois, for respondent. Mr. John J. Ourry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial O ficer. 





728 PACKERS AND STOCKYARDS ACT, 1921 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), instituted on August 
7, 1946, by a complaint called “Order of Inquiry and Notice of Hear- 
ing” signed by the Assistant Administrator, Production and Market- 
ing Administration, United States Department of Agriculture. The 
respondent, Patrick Hoster, is charged with wilfully making or caus- 
ing to be made false entries and statements of fact in the annual reports 
filed by him for the years 1942, 1943 and 1944 and with failing to keep 
such accounts, records and memoranda as fully and correctly disclose 
all transactions involved in his business as a registered dealer under 
the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, was 
engaged in the business of buying and selling hogs in commerce on his 
own account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). F. Keyes, Inc., acted as 
his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to reflect 
the dealer’s net profit for the period covered by the report. Section 
402 of the act makes applicable Sections 6, 8, 9 and 10 of the Federal 
Trade Commission Act, section 10 making it unlawful for any person 
wilfully to make any false entry or any false statement of fact in any 
annual report. Respondent’s annual reports for the years 1942, 1943 
and 1944 are in issue here. Registrants are required also to keep 
books and records that fully and correctly disclose all transactions in- 
volved in their business (sec. 401; 7 U. S. C. 221). 

An oral hearing was held at Chicago, Illinois, on February 19, 1947, 
before John J. Curry, asexaminer. The complainant was represented 
by Richard F. Roche and John T. McGrath, attorneys in the Office 
of the Solicitor, and the respondent appeared in person. Prior to the 
institution of this proceeding, an audit was made of the records main- 
tained by the clearing agency for the respondent for the years in- 
volved by Wallace P. Winkler, an accountant for the complainant, 
who testified at some length with reference to them at the hearing. 
As a part of the witness’s testimony, there were introduced in evidence 
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Government Exhibits 4, 5 and 6, which are summaries of the annual 
reports, the audit, and the resulting difference for each of the three 
years. Respondent’s annual reports for the years 1942, 1943 and 1944 
were introduced in evidence as Government Exhibits 1, 2 and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 60 days. On April 17, 1947, the examiner filed a report 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated informa- 
tion, and to keep records that correctly disclose all transactions in- 
volved in his business, and that respondent’s registration be suspended 
for 60 days. No exceptions to the report were filed. 


FINDINGS OF FACT 


1. The respondent, Patrick Hoster, is an individual whose address 
is Room 223, Exchange Building, Chicago, Illinois. At all times ma- 
terial herein he was registered as a dealer under the provisions of the 
Packers and Stockyards Act, 1921, as amended, and was engaged in 
the business of buying and selling livestock, to wit, hogs, in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 
and the same items as disclosed by an audit of his accounts as kept by 
his clearing agency : 





























1942 
Item Audit Annual report Difference 

Clearance or other commissions paid__---.-.....-.------ $173. 74 $673. 75 $500. 01 
Fa On age cna pamrauied 33. 75 133. 75 100. 00 
RG oe ee ee eg he 2, 569. 53 2, 054. 03 515. 50 

1943 
Clearance or other commissions paid__--......--.------- $126. 50 $1, 326. 50 $1, 200. 00 
I oo. . scaucnuaseusdandaunenkanead 4. 65 200. 00 193. 35 
ME ao a raid ea 3 tases ae dua Bhawan lec eeaan eee 4, 063. 32 2, 813. 69 1, 249. 63 

1944 
ie le tee aes $173, 461. 68 $172, 347. 72 $1, 113. 96 
Rin cad a aidinitanibaniiinednindntinnbebestaasiit 162, 012. 65 162, 149. 65 137. 00 
RS i a a en ncn GEMS 11, 449. 03 10, 198. 07 1, 250. 96 
Clearance or other commissions paid sila 188. 74 3, 188. 74 3, 000. 00 
TOC 60 GROOMS... ..occccnccccccccee nip alesdiaaiac atic ai 3. 60 503. 60 500. 00 
MP iestd cactabscaacbaadrunsdenkdadonseeesedoangen 10, 389. 41 5, 558. 45 4, 830. 96 
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3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


As to the expenditures for feed, the discrepancies between the audit 
and the annual report for each year are not large. It appears that it 
was the practice, although to be condemned, to buy “used” or “slop” 
corn from commission firms or employees, or stockyard employees, 
which presumably had been paid for by shippers. Respondent tes- 
tified that he did this and the amounts reported as spent by respondent 
for this purpose do not seem unreasonable. Hence, the charges of 
wilful falsity on the feed items are not regarded as sustained by the 
evidence. 

The discrepancies for the years 1942 and 1943 for clearance or other 
commissions between the annual reports and the audits are explained 
by respondent as having been paid out in cash by respondent for favors 
or extra services from stockyard employees. Complainant admits 
in its suggested findings of fact, conclusions and order that respond- 
ent probably paid out amounts equivalent to the discrepancies for 
these two years between the reports and the audits and concedes that 
respondent was not shown to have falsified the net profit item for 
these two years. It contends, however, that expenses of this type 
incurred by respondent were improperly classified and reported by 
respondent under “clearance and other commissions” and suggested 
that the reports for these years were wilfully falsified because of such 
reporting. The net profit discrepancy of $4,830.96 for 1944 is made 
up of the difference between the gross profit reported and the gross 
profit shown by the audit, plus a difference of $3,000 in clearance and 
other commissions as reported and as shown by the audit. Conceding 
the feed expense reported as correct, there is still a net profit differ- 
ence of over $4,000. Respondent gives no explanation of the discrep- 
ancy in gross profit and his explanation of clearance and other com- 
missions reported as having gone for payments in cash around the 
stockyards does not even come near justifying the $3,000 difference 
in this item. We were willing to give the benefit of the doubt to re- 
spondent on this item for 1942, $500, when he handled 5,433 hogs, 
and even $1,200 for 1943 when he handled 5,433 hogs, but $3,000 in 
1944 for 9,177 hogs is obviously exaggerated, especially when the gross 
profit reported was less than shown by audit. The conclusion is that 
respondent deliberately falsified these items in the 1944 report and 
thus wilfully falsified the 1944 report in violation of section 402 of 
the act. 
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The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading per- 
sons charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete rec- 
ords of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose all 
transactions involved in his business, as required by section 401 of the 
act. 

The respondent’s wilful falsification of his annual report for 1944 
warrants a suspension of his privilege of trading as a dealer at the 
Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in reg- 
istrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, pupose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of this 
order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1859) 
InreJ.L. Waker. P&S Doc. No. 1760. Decided August 26, 1948. 
Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 


plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 688. 
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Messrs. Richard F. Roche, John T. McGrath, and John B. Poindexter for com- 
plainant. Mr. Thomas J. Carroll, of Chicago, Illinois, for respondent. Mr. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 1940 ed. 181 e¢ seg.), hereinafter 
called the Act, instituted by a complaint filed August 7, 1946, by E. A. 
Meyer, Assistant Administrator, Production and Marketing Adminis- 
. tration. Respondent is a dealer engaged in the business of buying and 
selling hogs, in commerce, on his own account at the Union Stockyards, 
Chicago, Illinois. 

Section 402 of the Packers and Stockyards Act (7 U. S. C. 222) 
makes applicable to activities under that act the provisions of Sections 
6, 8, 9 and 10 of the Federal Trade Commission Act. Under section 
6, just referred to and section 201.91 Regulations Under the Packers 
and Stockyards Act (9 C. F. R. 201.91) dealers such as the respondent 
are required to submit to the Secretary annual reports giving pre- 
scribed information concerning their business operations. Section 
10 makes it unlawful for a person to wilfully make any false entry or 
statement of fact in an annual report. Section 401 of the act (7 
U.S. C. 221) requires registrants to maintain records which fully and 
correctly disclose all transactions involved in their business. 

It is charged in the complaint that the respondent violated the act 
by making false entries and false statements of fact in his annual 
reports filed with the Department for the calendar years 1942 and 1943, 
and failed to keep such accounts, records, and memoranda as fully 
and correctly disclosed all transactions involved in his business. Re- 
spondent in his answer to the complaint denied the charges thus made 
and stated that he possessed records which would substantiate the 
information contained in his annual reports and that he would pro- 
duce them at the proper time. A hearing on the matter was held at 
Chicago, Illinois, on February 18, 1947, before John J. Curry, hearing 
examiner of the Office of Hearing Examiners. Messrs. Richard F. 
Roche and John T. McGrath, attorneys, Office of the Solicitor, ap- 
peared for the complainant, Thomas J. Carroll, Attorney at Law, 
105 West Madison Street, Chicago, Illinois, appeared for the 
respondent. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by respondent with the Depart- 
ment for the calendar years 1942 and 1943. The reports thus filed 
were prepared in the handwriting of the respondent and signed by 
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him. In this connection, however, respondent testified that the mate- 
rial contained in the reports had been supplied him by his clearing 
agency, F. Keys, Inc., a registrant under the act, whose function, as 
an agent, is to “clear” or handle the record of respondent’s purchases 
and sales of livestock. 

There were also offered in evidence, in exhibit form, comparative 
statements for 1942 and 1943 showing the results of an audit of the 
books and records maintained for respondent by his clearing agency 
as compared with the operational figures obtained from the annual 
reports filed by the respondent, and also the differences between the 
two sets of figures. The witness Winkler also testified that as far as 
he could ascertain the respondent kept no accounts, books, or records 
other than those maintained for him by his clearing agency, F. Keys, 
Inc. The respondent testified with respect to several items of expense 
of which his clearing agency had no record. Both parties filed sug- 
gested findings of fact, conclusions and order with the examiner. 

Although there was no dispute as to the correctness of the audit 
summaries introduced in evidence by complainant, respondent objected 
to the reception of such evidence on the ground that the witness Wink- 
ler, who prepared the comparative statements, did not make the under- 
lying audit from which the above figures were obtained and that 
neither the witness nor the accountant who made the audit followed 
the “methods ordinarily employed by accountants in making audits.” 

The audit of the clearing agency’s records covering the respondent’s 
business transactions was made during the summer of 1946 by Harry 
F. Baughman, one of a group of accountants engaged in making audits 
of the records of a large number of clearing agencies and hog dealers 
at the Union Stockyards. The comparative statements referred to 
above, which were offered in ev’dence as complainant’s exhibits Nos. 
3 and 4, contain summaries or recapitulations of the figures appearing 
in the audit of respondent’s records as maintained by his clearing 
agency. ‘These summaries were prepared by the complainant’s ac- 
countant Winkler, who testified that they were based upon the audit 
made by Harry F. Baughman, which audit he reviewed prior to testify- 
ing. The witness Winkler also testified that he personally examined 
the business transactions of the respondent, as they appeared in the 
clearing agency’s records, covering a period of two years. The audit 
was made from the dealer’s daily or weekly sheets, which are kept 
in loose leaf form by the clearing agency. On such sheets are reflected 
all of the transactions of each firm cleared by the agency. 

With respect to the objections made to the exhibits, the record shows 
that the witness Winkler is a certified public accountant and has prac- 
ticed accounting for approximately ten years, nine years of which 





734 PACKERS AND STOCKYARDS ACT, 1921 7 A.D. 


have been spent as an accountant with the Department of Agriculture. 
While so employed he made audits of the records of stockyard com- 
panies, livestock dealers, commission firms and auction markets in 
all sections of the country. The audit upon which the exhibits are 
based is an extremely simple one. The witness reviewed and checked 
it prior to testifying concerning the exhibits. No useful purpose would 
be served by requiring the attendance of Mr. Baughman and other 
accountants at this hearing and 40 other hearings involving hog dealers 
when a reviewing accountant could handle the matter alone. Also, 
respondent did not question the correctness of the audit nor did he 
offer to submit an audit of his own. In view of these facts, the audit 
was properly received in evidence and the witness Winkler was quali- 
fied to testify with respect to the items comprising it. 


FINDINGS OF FACT 


1. The respondent, J. L. Walker, is an individual whose address 
is 7758 South Ada Street, Chicago, Illinois. At all times material 
herein he was registered as a dealer under the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to-wit: hogs in commerce on his own 
account at the Union Stockyards, Chicago, Illinois, posted as a stock- 
yard subject to the Act (9 C. F. R. 204.1). 

The following differences appear between the amounts disclosed 
by the complainant’s audit and the amounts reported by the respondent 
in his annual reports: 

1942 





Per audit Per annual 


report Difference 


Item 





Total clearance and other commissions paid : $3, 501.15 
Feed—purchases 2, 786. 08 2, 000. 00 
Net profit 9, 167. 97 5, 547. 95 











Total clearance or other commissions paid $3, 037. 86 $1, 974. 99 
Total feed expense 1, 284. 3, 117. 33 1, 832. 67 
Net profit 4, 046. 14 


4, Respondent failed to keep such accounts, records, and memoranda 
during the years 1942 and 1943 as fully and correctly disclosed his 
expenses of doing business. 


CONCLUSIONS 


Respondent explained the discrepancy of $3,501.15 in 1942 in clear- 
ance and other commissions and the discrepancy of $1,974.99 as ac- 
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counted for by numerous expenditures of cash by him personally. 
He said the money went to turn-men at the scales, extra help in 
handling his hogs, lunches and breakfasts for whoever happened to be 
around, etc. The discrepancies of $2,000 on the feed item for 1942 
and $1,832.67 in 1943 were explained as being due to direct purchases 
of “used” corn by respondent which he paid for in cash. 

Respondent’s explanation is not convincing. His estimate of as 
much as $40 per week for lunches and other food is scarcely credible. 
Respondent handled 22,576 hogs in 1942 and 21,427 hogs in 1943. 
Expenses of clearance and other commissions is reported at more than 
$1,500 greater in 1942 than in 1943. In addition, respondent ad- 
mitted that expenditures he claimed were not “clearance or other 
commissions.” 

While some of the discrepancy on the feed items may be due in part 
to the purchases of used corn for cash by respondent, respondent’s ex- 
planation does not justify an expenditure of $2,000 in 1942 for this 
purpose and $1,832.67 in 1943. The obviously excessive and improper 
items for clearance and other commissions and the exaggerated feed 
items are regarded as intentionally falsified and in violation of section 
402 of the act. 

In defense to the complainant, respondent testified that he copied 
the data in his annual reports from data on annual report forms 
furnished him by Bob Garrow of the clearing agency. He said that 
he kept records of his expenditures in cash and had given these to 
Garrow, but then when he went to Garrow to get these records before 
the hearing they could not be found. It developed from respondent’s 
testimony that these records were merely slips of paper upon which 
the respondent had entered amounts of cash spent without itemization 
as to dates and persons. If respondent did make out and keep these 
slips of paper, the record-keeping requirements of section 401 of the 
act were not satisfied by the mere listing of amounts spent without 
some detail, and respondent cannot escape responsibility for the re- 
ports filed by passing the liability back to Garrow. Respondent 
signed and filed the reports. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep provide 
an accessible source of information for verifying data set out in the 
reports. False or inaccurate reports and inadequate records may well 
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result in concealing violations of the act and in misleading persons 
charged with its enforcement. One who files false or misleading re- 
ports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent’s wilful falsification of his annual reports for 1942 
and 1943 warrants a suspension of his privilege of trading as a dealer 
at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set 
out in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stockyards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1860) 


In re Joun J. Murreuy. P&S Doc. No. 1763. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete ‘Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Messrs. Richard F. Roche and John J. Murray for complainant. Mr. John J. 
Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), instituted on August 7, 
1946, by a complaint called “Order of Inquiry and Notice of 
Hearing” signed by the Assistant Administrator, Production and 
Marketing Administration, United States Department of Agriculture. 





7 A.D. JOHN J. MURPHY 737 


The respondent, John J. Murphy, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942 and 1943 and with failing to 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to re- 
flect the dealer’s net profit for the period covered by the report. Sec- 
tion 402 makes applicable sections 6, 8, 9 and 10 of the Federal Trade 
Commission Act, section 10 making it unlawful for any person wil- 
fully to make any false entry or false statement of fact in any annual 
report. Respondent’s annual reports for the years 1942 and 1943 
are in issue here. Registrants are required also to keep books and 
records that fully and correctly disclose all transactions involved in 
their business (sec. 401; 7 U.S. C. 221). 

An oral hearing was held at Chicago, Illinois, on February 21, 
1947, before John J. Curry, as examiner. The complainant was rep- 
resented by Richard F. Roche, attorney, Office of the Solicitor, and 
the respondent appeared in person. Prior to the institution of this 
proceeding, an audit was made of the records maintained by the 
clearing agency for the respondent for the years involved by Wallace 
P. Winkler, an accountant for the complainant, who testified at some 
length with reference to them at the hearing. As a part of the 
witness’s testimony, there were introduced in evidence Government 
Exhibits 3 and 4, which are summaries of the annual reports, the 
audit, and the resulting difference for each of the two years. Re- 
spondent’s annual reports for the years 1942 and 1943 were intro- 
duced in evidence as Government Exhibits 1 and 2. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
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none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of sixty days. On May 22, 1947, the examiner filed a 
report recommending that the respondent be ordered to cease and 
desist from filing annual reports that do not correctly reflect des- 
ignated information, to keep records that correctly disclose all trans- 
actions involved in his business, and that respondent’s registration’ 
be suspended for 15 days. The complainant filed exceptions to the 
report, protesting the failure of the examiner to recommend a sus- 
pension of the respondent’s registration for 60 days and requesting 
oral argument. No exceptions were filed by the respondent. In lieu 
of oral argument, the complainant was permitted to and did file a 
written statement in support of its position. The respondent was 
notified that he might file a comparable statement which was filed 
for him by counsel in a consolidated statement covering this and also 
companion proceedings. 


FINDINGS OF FACT 


1. The respondent, John J. Murphy, is an individual whose ad- 
dress is 9327 South Throop Street, Chicago, Illinois. At all times 
material herein he was registered as a dealer under the provisions 
of the Packers and Stockyards Act, 1921, as amended, and was en- 
gaged in the business of buying and selling livestock, to wit, hogs, 
in commerce on his own account at the Union Stock Yards, Chicago, 
Illinois, posted as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942 and 1948 and the 
same items as disclosed by an audit of his accounts as kept by his 
clearing agency: 





Item Audit Annual report Difference 


$2, 226. 18 $9, 224. 02 $6, 997. 84 
1, 388. 70 6, 395. 95 5, 007. 25 
28, 329. 12 17, 277. 25 11, 051. 87 








6, 331. 25 2, 542, 33 


3, 788. 92 
21, 728. 05 13, 369. 95 


35, 098. 00 


$3, 568. 81 | $9, 796. 10 $6, 227. 29 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942 and 1948 as fully and correctly disclose 
his expenses of doing business. 
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CONCLUSIONS 


As is seen from Finding of Fact 2, the respondent for the year 1942 
reported $6,997.84 more expense for clearance or other commissions 
and $5,007.25 more expense for feed than is disclosed for each of these 
items on the books and records of the clearing agency. For the year 
1943, the respondent similarly reported $6,227.29 more expense for 
clearance or other commissions paid and $2,542.33 more expense for 
feed. 

The Government audit was not questioned by respondent. His de- 
fense is that he had expenses which he paid himself in cash. These 
other expenditures he testified consisted of payments made for casual 
labor, for buying poles, for laundry, for lunches, beer and Christmas 
presents. His reported expenses for feed he testified included in addi- 
tion to the expenses for that purpose of which his clearing agency had 
a record, additional sums spent in purchasing used or pickup corn. 
In hearings involving other dealers operating at the Chicago Union 
Stock Yards during the years 1942 and 1943, substantial testimony 
has been received to the effect that it was a common practice for deal- 
ers to buy used corn. No doubt this respondent also participated in 
the practice. However, his testimony as to the quantities of such 
used corn purchased and the sums expended therefor fell far short of 
accounting for the differences between his expense for feed as reported 
for the years concerned and such expense as determined from his clear- 
ing agency’s records. It may also be conceded that the respondent did 
make expenditures of the sort which he testified had been included in 
his reported expense for clearance or other commissions paid. How- 
ever, his testimony on this matter also fell far short of establishing 
that the amounts thereof were sufficient to account for the differences 
between his reported expenses for clearance or other commissions paid 
and the same as determined from the records of his clearing agency. 
Moreover, whatever the total of such expenditures, it was misleading 
on the part of the respondent to report them as expense for clearance 
or other commissions paid. The form of annual report provided by 
the Department for the use of registrants provides classifications un- 
der which expenses of the sort concerning which the respondent testi- 
fied could have been properly reported. For the reasons stated, the 
only possible conclusion is that the respondent deliberately padded the 
items in the annual reports on clearance or other commissions and 
feed. Thus he wilfully made false reports for the years 1942 and 
1943 in violation of section 402 of the act. 

Since in wilfully falsely reporting his expenses the respondent over- 
stated the same, such overstatements were reflected in his reported net 
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profit. As a result thereof his net profits for each year were under- 
stated and wilfully falsified. 

The respondent was charged with wilfully falsely reporting his 
sales, cost of sales and gross profit for the year 1943. However, it was 
developed during the course of the respondent’s testimony that during 
the latter part of the year 1943 he took over the business of another 
dealer. This other dealer had cleared his operations through the same 
clearing agency as the respondent and the testimony indicated the 
possibility that the clearing agency may have failed to include in its 
records of the respondent’s sales and cost of sales, certain transactions 
of the dealer whose business was taken over. The record establishes 
that the respondent’s sales, cost of sales and gross profit were incor- 
rectly reported but since it appears that this may have been due to a 
circumstance of which the respondent had no knowledge, his report 
has not been found to have been wilfully false in that respect. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regula- 
tion comply strictly with the requirements of the act concerning keep- 
ing complete records and filing accurate reports, a proper administra- 
tion of the act is virtually impossible. The annual reports submitted 
by registrants constitute a principal source of information concern- 
ing compliance with the act. The records they are required to keep 
provide an accessible source of information for verifying data set out 
in the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading per- 
sons charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete. 
records of his trading transactions. Therefore he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 of 
the act. 

The respondent’s wilful falsification of his annual reports for 1942 
and 1943 warrants a suspension of his privilege of trading as a dealer 
at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set out 
in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
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including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1861) 


In re Atvin H. Kozrun. P&S Doc. No. 1777. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order to Keep Accurate and Complete Records 


Same as 7 A. D. 688. 


Mr. Richard F. Roche for complainant. Jfr. Alvin H. Koehn, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seq.), instituted by a 
complaint filed October 22, 1946, by the Director of the Livestock 
Branch, Production and Marketing Administration. Respondent is 
a dealer engaged in the business of buying and selling hogs in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois. 
It is charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
filed with the Department for the years 1942, 1943, and 1944, and by 
failing to keep such accounts, records, and memoranda as fully and 
correctly disclose all transactions involved in his business. 

A hearing on the matter was held at Chicago, Illinois, on April 29, 
1947, before John J. Curry, hearing examiner of the Office of Hearing 
Examiners, United States Department of Agriculture. Richard F, 
Roche, attorney, Office of the Solicitor, appeared for the complainant 
and the respondent appeared in his own behalf. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent with the 
Department for the years 1942, 1943 and 1944. The reports were 
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signed by the respondent. The books and records of the respondent 
are kept by the firm of Schultz Livestock Commission Company, a 
clearing agency which is registered under the act to “clear” or handle 
respondent’s purchases and sales of livestock and expenses of opera- 
tion. There were also offered in evidence, in exhibit form, statements 
for 1942, 1943 and 1944 showing the results of an audit of the books 
and records maintained for the respondent by his clearing agency, 
compared with the operational figures obtained from the annual re- 
ports filed by the respondent, and also the differences between the 
two sets of figures. 

The time for filing suggested findings of facts and briefs was ex- 
tended to June 19, 1947. On August 19, 1947, the examiner filed a 
report recommending that the respondent be ordered to cease and 
desist from making annual reports that do not accurately reflect 
designated items and to keep records that correctly disclose all trans- 
actions involved in his business. The report also recommended a 
suspension of the respondent’s registration for a period of 40 days. 
No exceptions to the report were filed by the respondent. The com- 
plainant filed exceptions protesting the failure of the examiner to 
recommend a suspension of the respondent’s registration for a period 
of 60 days. The complainant requested oral argument. In lieu of 
oral argument, the complainant was permitted to file a written state- 
ment in support of its position. The respondent was given the op- 
portunity to file a comparable statement and did so in the form of 
a letter reasserting that he had never wilfully made any false entries 
or statements in his reports. 


FINDINGS OF FACT 


1. The respondent, Alvin H. Koehn, is an individual whose address 
is 227 Livestock Exchange Building, Union Stock Yards, Chicago, 
Illinois. At all times material herein he was registered as a dealer 
under the provisions of the Packers and Stockyards Act, 1921, as 
amended, and was engaged in the business of buying and selling 
livestock, to wit, hogs, in commerce on his own account at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard subject to the 
act (9 CFR 204.1). 

2. The following discrepancies appear between the items reported 
by the respondent in his annual reports for the years 1942, 1948 and 
1944 and the same items as disclosed by the audit: 
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1942 
Item Annual report Audit Difference 
i cic ilecindasddmimdanmiawnd $336. 00 $104. 00 $232.00 
NS ohn i ccnlnn dni oesiunlo ornlannniaiinaeaaorind 608.00 88. 19 519. 81 
Clearance or other commissions paid-_-..--.-.---.------- 334. 00 752. 46 418. 46 
WIE nea cavakhxeanonsdcavadapadsnucnamaiannasiees 8, 179. 36 8, 952. 17 772. 81 
1948 
RONG oso sca ddccunddudegadanneieensrwe $997. 00 $12. 00 $985. 00 
PN 5 a Cacdkaanendnceuccascumadaqiimmoselrateees 1, 129. 94 89. 94 1,040. 00 
I iiptiscstcamniicipcdicminennicpaansniteemnainaune 11, 871. 27 13, 896. 27 2, 025. 00 
1944 
I NN os Bs ie i eee cscs eae $260. 00 
Clearance or other commissions paid_-__.........------- 2, 132. 82 $1, 387. 57 745. 25 
DMD Soda rece accadieecuwnerdarsnbucwuniadeuune 1, 131. 60 21.30 1, 110. 30 
cco oa oanauicanccuneaewee so s-nuueduinwanweas 14, 441. 22 16, 550. 43 2, 109. 21 








3. The respondent failed to keep such accounts, records and memo- 
randa during the years 1942, 1943 and 1944 as fully and correctly 
disclosed his expenses of doing business. 


CONCLUSIONS 


Section 401 of the act (7 U. S. C. 221) requires registrants to main- 
tain written records which truly and correctly disclose all trans- 
actions involved in their business. Whenever the Secretary finds 
that existing records do not meet that requirement, he may prescribe 
the manner and form in which the records shall be kept, and the 
failure to so keep them is made punishable by a fine or imprisonment, 
or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (in- 
cluding penalties) of Sections 6, 8, 9, and 10 of the Federal Trade 
Commission Act applicable to the enforcement of the provisions of 
the Packers and Stockyards Act. Under section 6, above, dealers 
are required to file annual reports with the Secretary giving pre- 
scribed information relative to their business operations. Section 10 
makes it unlawful for any person wilfully to make any false entry 
or statement of fact in any such annual reports. 

For effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to 
regulation maintain complete and accurate records covering all trans- 
actions handled by them. The records maintained by registrants 
and the annual reports submitted by them to the Packers and Stock- 
yards Division constitute the principal source of information con- 
cerning a regulatee’s activities. If such records or reports are not 
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complete, or are inaccurate, those charged with administering the 
statute may be misled and thus may not be in a position to take 
appropriate corrective action to remedy unsatisfactory conditions. 
The records maintained by registrants are audited periodically by 
accountants of the Division, and annual reports submitted by dealers 
and others subject to regulation are reviewed and analyzed carefully, 
with a view to ascertaining whether any activities engaged in by the 
registrant are in violation of the law. If irregularities or violations 
of the law are concealed by the keeping of incomplete or inaccurate 
records, the problems incident to enforcement of the provisions of 
the act are greatly increased. 

The respondent testified with respect to the differences between the 
audit figures and the figures reported by him in his annual reports 
for 1942, 1943 and 1944, as set out in Finding of Fact 2. He ex- 
plained that such differences represented out-of-pocket expenditures 
which would not show on the books of his clearing agency as it was 
his practice to draw weekly on his clearing agency and pay those 
expenses from such drawings. He testified that his reported ex- 
penses were not estimates but represented actual expenditures. He 
admitted that he kept no detailed records that would substantiate these 
expenditures or show the names of the persons to whom moneys were 
paid, the purpose for such payments, or the dates when payments 
were made. 

With respect to the items of salary and wages and scale service, 
the respondent in his annual reports for 1942, 1943 and 1944 reported 
expenditures in excess of those shown by the Government audit. He 
testified by way of explanation that he employed extra help on oc- 
casion to hold gates and to assist him in sorting and grading hogs. 
He stated that he also paid an average of $4 per week to get his hogs 
weighed out of turn at the scales, and that these various expenditures 
accounted for the differences between his reported figures and the 
figures disclosed by the audit. 

With respect to the item of feed expense, the respondent reported 
expenditures of $608, $1,129.94 and $1,131.60 for 1942, 1943 and 1944, 
respectively. These sums were in excess of the amounts disclosed 
by the audit by the sums of $519.81, $1,040 and $1,110.30, respectively. 
He testified that these excesses represented expenses over and above 
the expenses shown on his books and records. He stated that he 
purchasd left-over or salvaged corn from various persons, including 
commission firms’ employees, who salvaged it from the pens of the 
commission firms and that such purchases accounted for the differences 
in his items for feed expense. It is entirely possible that out-of-pocket 
expenditures of the type referred to by the respondent might explain 
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at least a portion of the amounts which appear as discrepancies be- 
tween the items as reported by the respondent and the same items as 
shown by the audit. It is known to have been the practice, during the 
time covered by these reports, for dealers such as the respondent to 
draw lump sums from their clearing agencies and make cash expendi- 
tures for such things as casual extra help, special privileges and salvage 
corn. It is reasonable to believe that the respondent incurred some 
such expenses, particularly in connection with feeding his hogs, in view 
of the relatively small amount of feed that appears to have been paid 
for through his clearing agency during certain periods. On the other 
hand there is room for doubt whether he actually incurred other ex- 
penses in such amounts as to explain the discrepancies in the other 
items. 

In 1942 there was a discrepancy of $232 in an item for salaries and 
wages, and $418.46 in the item for clearance or other commissions, a 
total of $650.46 for these two items. In 1943 the principal discrepancy, 
aside from feed expense, was one of $985 in the item of salaries and 
wages. Again, in 1944, a discrepancy of $260 in an item for scale 
service added to a difference of $745.25 in the item for clearance or 
other commissions resulted in a total of $1,005.25. His explanation as 
to these differences was vague. Although he attributed the differences 
to casual help, and payments and gratuities for special services and 
privileges, his testimony was not supported by any records or notations, 
and such specific sums as he mentioned having paid out fell short of 
accounting for the differences under consideration. Moreover, the 
item of clearance or other commissions is one in which there should be 
no variations as it represents expenses that are handled only by his 
clearing agency. 'To add miscellaneous cash expenditures to that item 
is an improper and misleading method of reporting. Under the cir- 
cumstances, even if the respondent is given the benefit of the doubt 
with respect to differences in feed expense for 1942, 1943 and 1944, he 
has not satisfactorily explained the excesses appearing as a result of 
differences in his items for salary and wages in 1942 and 1948, scale 
service in 1944, and clearance or other commissions in 1942 and 1944. 
It must be concluded therefore that those differences resulted from 
intentional misstatements and that he wilfully made false entries in 
his annual reports for the three years mentioned in the complaint. 

The respondent’s testimony shows that he failed to keep such books, 
accounts and records as would substantiate his expenses of doing busi- 
ness. By failing to keep such records he did not comply with section 
401 of the act, which warrants a direction to him to keep adequate 
records disclosing all transactions involved in his business. 
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Since it is concluded that the respondent did not falsify his items 
of feed expense, and since the other instances of false reporting were 
comparatively few as compared with the number of items upon which 
he reported, it is not considered necessary to suspend the respondent’s 
registration for as long as the 60 days recommended by the complainant 
or the 40 days recommended by the examiner. We believe that a sus- 
pension for a 20-day period will be sufficient. 


ORDER 


The respondent, Alvin H. Koehn, shall cease and desist from filing 
annual reports which do not reflect correctly the information required 
to be furnished in such reports, including correct information as to 
the items of clearance and other commissions paid, salaries and wages, 
and net profits. 

The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business 
including as to each item of expense the date, amount, purpose, and 
to whom paid. 

The respondent’s registration at the Union Stockyards, Chicago, 
Illinois, is suspended for 20 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1862) 


In re Harotp W. Kirsure. P&S Doc. No. 1740. Decided August 26, 
1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Where, in a disciplinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, was charged in the 
complaint with violating the act by making false entries and false statements 
of fact, in his annual reports, resulting from misstatements of items of ex- 
pense or profit incident to his business, it is ordered that, in view of the find- 
ings and conclusions reached herein, respondent’s registration should be 
suspended for 25 days beginning on the effective date of this order, and he 
is directed to cease and desist from making annual reports which do not 
correctly disclose the information required to be set out in registrants’ annual 
reports, and to keep accurate and complete records as fully and correctly 
disclose all transactions involved in his business.* 

*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Messrs. Richard F. Roche, George R. Springborg, and John B. Poindexter for 
complainant. Mr. A. L. Cronin, of Chicago, Illinois, for respondent. Mr. 
Spurgeon E. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), instituted on July 16, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, Harold W. Kilburg, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943 and 1944 and with failing 
to keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses 
when deducted from the gross proceeds is, of course, designed to re- 
flect the dealer’s net profit for the period covered by the report. Sec- 
tion 402 of the act makes applicable Sections 6, 8, 9, and 10 of the 
Federal Trade Commission Act, section 10 making it unlawful for 
any person wilfully to make any false entry or false statement of 
fact in any annual report. Respondent’s annual reports for the years 
1942, 1943 and 1944 are in issue here. Registrants are required also 
to keep books and records that fully and correctly disclose all trans- 
actions involved in their business (sec. 401; 7 U. S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 25, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor. Respondent appeared for himself. Prior 





748 PACKERS AND STOCKYARDS ACT, 1921 7A. D. 


to the institution of this proceeding, an audit was made of the records 
maintained by the clearing agency for the respondent for the years 
involved by Wallace P. Winkler, an accountant for the complainant, 
who testified at some length with reference to them at the hearing. 
As a part of the witness’s testimony, there were introduced in evi- 
dence Government Exhibits 4, 5, and 6, which are summaries of the 
annual reports, the audit, and the resulting difference for each 
of the three years. Respondent’s annual reports for the years 1942, 
1943 and 1944 were introduced in evidence as Government Exhibits 
1, 2 and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 60 days. On April 22, 1947, the examiner filed a re- 
port recommending that the respondent be ordered to cease and desist 
from filing annual reports that do not correctly reflect designated 
information and to keep records that correctly disclose all transactions 
involved in his business. The complainant filed exceptions to the 
report, protesting the failure of the examiner to recommend a sus- 
pension of the respondent’s registration for 60 days, and requesting 
oral argument. No exceptions were filed by the respondent. In lieu 


of oral argument, the complainant was permitted to and did file a 
written statement in support of its position. The respondent was 
notified that he might file a comparable statement which was filed 
for him by counsel together with an affidavit from respondent. 


FINDINGS OF FACT 


1. The respondent, Harold W. Kilburg, is an individual whose ad- 
dress is 10406 South Hamilton Avenue, Chicago, Illinois. At all times 
material herein he was registered as a dealer under the provisions of 
the Packers and Stockyards Act, 1921, as amended, and was engaged 
in the business of buying and selling livestock, to wit, hogs, in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois, 
posted as a stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 
and the same items as disclosed by an audit of his accounts as kept 
by his clearing agency: 
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1942 
Item Audit Annual report Difference 

ES 5. oat src piciteanesseasapsuwekesen $962, 769. 88 $957, 658. 02 $5, 111. 86 
a ara Lancs ng aa 27, 146. 66 25, 038. 71 2, 107. 95 
Total clearance and other commissions... 1,051. 91 4, 048. 91 2, 997. 00 
tite dda had oa ansaoadensie a 2, 068. 40 2, 296. 92 228. 52 
I ON a oo o52 coca camecwandceonaeaacadueenio 698. 26 2, 692. 36 1, 994. 10 
ss oa cceiae an tanbinndeicawdansiiveds tanaiaimotaiot 23, 182. 16 15, 900. 79 7, 281.37 

1943 
Na is baie cp ain tecenauiged avian deeies - $977, 597.03 $984, 055. 93 $6, 458. 90 
a ea a ar re 29, 158. 42 28, 871. 81 286. 61 
Total clearance and other commissions--_-___-...-.-..--- 1, 245. 37 4, 322. 69 3, 077. 32 
pi EE EES. 1, 123. 65 4, 104. 14 2, 980. 49 
MN acpi oicadh 2 th iets cack oi cintiadeeaoalig cpa neocon alee 24, 581. 99 18, 481. 47 6, 100. 52 

1944 
i a e $769, 010. 71 $764, 522. 68 $4, 488. 03 
ee 29, 934. 26 25, 361. 30 4, 572. 96 
Total clearance and other commissions mi 1, 404. 31 5 6 OP Civcxcccccccues 
Nop asodacactaoran ipdarcuatradenadaen 1, 080. 73 LORE bn cccccecccanum 
I hee dtl etanobucncasanawndake 25, 619. 55 21, 103. 59 4, 515. 96 





3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


For the years 1942 and 1944 there are sizable differences between 
the gross profits reported by respondent and the gross profits dis- 
closed by audit and consequently corresponding discrepancies in the 
figures going to make up the gross profit items. Respondent offers 
no explanation for the differences. There should be no differences 
between the reported gross profits including the figures making up 
gross profits and those disclosed by audit. The operations represented 
are handled by the clearing agency and respondent cannot claim ex- 
penditures in cash by him to justify any differences. The conclusion, 
then, is that respondent deliberately understated gross profits for 
these years with attendant falsification of the figures going to make 
up the gross profit items. This adds up to wilful falsification of the 
annual reports for these years on these items. 

There is no explanation for the overstatement of yardage charges 
in the report for 1942. This also is a matter paid for through the 
clearing agency. This also is in the category of an intentional falsi- 
fication and violates the act. 

As to the considerable discrepancies between respondent’s reported 
expenses for 1942 and 1943 for clearance and other commissions and 
expenses for feed, respondent offered no evidence except that he paid 
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money out of pocket for yard services such as turn men, extra help, 
used corn, etc. He kept no records of these claimed expenditures and 
had no idea as to how much he expended. His explanation falls far 
short of accounting for the discrepancies of considerable size, to say 
nothing of the fact that whatever expenses of this kind he incurred 
were not for clearance or other commissions. Therefore, respondent’s 
reports for 1942 and 1943 as to clearance and other commissions and 
as to expenses for feed are concluded to have been deliberately fal- 
sified. The net profit items for 1942, 1943 and 1944 are consequently 
false due to the false entries in the items mentioned that go to make up 
the net profit figures. 

The falsifications being deliberate, or at least showing the utmost 
disregard for the reporting requirements, are wilful in violation of 
the act. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out 
in the reports. False or inaccurate reports and inadequate records 
may well result in concealing violations of the act and in misleading 
persons charged with its enforcement. One who files false or mis- 
leading reports, or keeps inadequate records, must know that by doing 
so he may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete 
records of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 of 
the act. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privilege of trading as a 
dealer at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in regis- 
trants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each item 
of expense the date, amount, purpose and to whom paid. 
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The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 25 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1863) 
In re James J. Lange. P&S Doc. No. 1756. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 746. 


Messrs. Richard F. Roche, John J. Murray, and John B. Poindexter for com- 
plainant. Mr. John J. Flanagan, of Chicago, Illinois, for respondent. Mr. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seg.), instituted by a 
complaint filed August 7, 1946, by E. A. Meyer, Assistant Adminis- 
trator, Production and Marketing Administration. Respondent is 
a dealer engaged in the business of buying and selling hogs in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois. 
It is charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
filed with the Department for the calendar years 1942, 1943 and 1944 
and failed to keep such accounts, records, and memoranda as fully and 
correctly disclosed all transactions involved in his business. Respond- 
ent in his answer to the complaint stated that he had always paid 
certain expenses for labor and feed out of his own pocket, but did not 
show such expense on his books and records. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head of 
livestock purchased and sold and the costs of sales, the difference being 
reported as gross profit. The report also calls for a statement of 
expenses under various headings and the total of such expenses when 
deducted from the gross proceeds is, of course, designed to reflect the 
dealer’s net profit for the period covered by the report. Respondent’s 
annual reports for the years 1942, 1943 and 1944 are in issue here. 
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Section 402 of the act makes applicable Sections 6, 8, 9 and 10 of the 
Federal Trade Commission Act, section 10 making it unlawful for any 
person wilfully to make any false entry or false statement of fact in 
any annual report. Registrants are required also to keep books and 
records that fully and correctly disclose all transactions involved in 
their business (sec. 401; 7 U.S. C. 221). 

A hearing on the matter was scheduled to be held on February 21, 
1947, at Chicago, Illinois. At the appointed time and place the re- 
spondent failed to appear, whereupon at the request of the complain- 
ant’s attorney, the hearing was continued to February 25. Subse- 
quently, the respondent requested a further postponement, and the 
matter was set down for hearing on April 28, 1947. On that date the 
matter was called for hearing by the examiner, John J. Curry, of the 
Office of Hearing Examiners, United States Department of Agricul- 
ture. Richard F. Roche, attorney, Office of the Solicitor, appeared 
for the complainant. Although he was served with notice and ac- 
knowledged service thereof on April 16, 1947, the respondent did not 
appear at the hearing nor was an appearance noted on his behalf. 
After the complainant had concluded its case, the respondent re- 
quested and was granted permission to appear and offer testimony at 
a reopening of the proceeding, which was held May 2, 1947. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent with the 
Department for the years 1942, 1943, and 1944, which reports were 
signed by the respondent. Respondent’s books and records are kept 
by the firm of Schultz Live Stock Commission Company, a clearing 
agency, which is registered under the act to “clear” or handle re- 
spondent’s purchases and sales of livestock and expenses of operation. 
There were also offered in evidence, in exhibit form, statements for 
1942, 1943, and 1944, showing a comparison of the results of an audit 
of the books and records maintained for the respondent by his clearing 
agency with the operational figures obtained from the annual reports 
filed by the respondent, and also the differences between the two sets 
of figures. The respondent testified with respect to the matters 
charged in the complaint. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 60 days. On August 4, 1947, the examiner filed a report 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated informa- 
tion and to keep records that correctly disclose all transactions in- 
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volved in his business. The examiner also recommended that re- 
spondent’s registration be suspended for 45 days. The complainant 
filed exceptions to the report, protesting among other things the fail- 
ure of the examiner to recommend a suspension of the respondent’s 
registration for 60 days and requesting oral argument. Exceptions 
were filed by the respondent through counsel. In lieu of oral argu- 
ment, the complainant was permitted to and did file a written state- 
ment in support of its position. The respondent was notified that he 
might file a comparable statement but did not do so. 


FINDINGS OF FACT 


1. The respondent, James J. Lane, is an individual whose address is 
Union Stock Yards, Chicago, Illinois. At all times material herein 
he was registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and was engaged in the business of 
buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944, 
and the same items as disclosed by an audit.of his accounts as kept by 
his clearing agency: 






























1942 
Item Annual report Audit Difference 

CUNO URE NEUE 8 oii ce ccciwacasncaccdeuddonavocan $1, 050, 584.44 | $1, 053, 160. 56 $2, 576. 12 
I ea ueeeaae 1, 028, 997. 12 1, 028, 990. 38 6. 74 
Gross profit eae c 17, 205. 04 19, 787. 90 2, 582. 86 
Salary and wages Sati aaah ara 326. 68 326. 68 
Clearance or other commissions paid = 2, 475. 00 1, 009. 25 1, 465. 75 
GIR oo enc acnkcowaaamats <aemsguttaana 2, 178. 97 1, 602. 42 576. 55 
RII oo ae cu enna saccuneceucbdans benancqauuae 9, 687. 69 14, 156. 52 4, 468. 83 

1943 
a ARRON OE MN ooo ncn maccadenitanabewabie’ $815, 500. 29 $816, 390. 29 $890. 00 
a od acer ind ese 801, 443. 06 800, 831. 78 611. 28 
RCS a ta eg A al a rele 14, 057. 23 15, 558. 51 1, 501. 28 
I INO... snecenecanaustanesdonsuaehinas EacabaaennnEneane 342. 00 342. 00 
DE ins cwdnindencnumewens Ledeen ee 2, 542. 96 1, 626. 49 916. 47 
I on. ic Cencicemsdegtwcatonddaaeneneione 1, 835. 03 158. 77 1, 676. 26 
III nett Sk buacaubwa btadceannancaaecewaetauss 6, 511. 98 10, 631. 04 4, 119. 06 

1944 
I ois Ctnntcidninandinisieamcennene $418, 356. 57 $421, 370. 16 $3, 013. 59 
IES: cea a rawdnatinteSasdesumdenaraieses ate 401, 688. 69 401, 217. 12 471. 57 
ns ccna buwiaenddeieeethnenkbbneseent 16, 667. 88 20, 153. 04 3, 485. 16 
Rn. os. ancndibinnameedamedesiyss bel BaNenamainimmae 258. 00 258. 00 
Total clearance or other commissions__-...-.--...-------- 1, 514. 27 1, 247. 63 266. 64 
I oi sadananinniasoatememninn 2, 145. 46 1, 158. 39 987. 07 
Other expenses 730. 47 98. 25 632. 22 
DE aoe Soon ccnuknoucendvaunssenteccadcacencetee 11, 284. 19 16, 419. 73 5, 135. 54 
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3. Respondent failed to keep such accounts, records and me:,oranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


Respondent offered no explanation for the sizable discrepancies be- 
tween the items of gross proceeds and gross profits as shown for 1942, 
1943 and 1944 by the audit and as reported by respondent. These 
are items not affected by any out-of-pocket expenditures in cash by 
respondent. There should be no difference between the reports and the 
results of the audit of the clearing agency’s records. There may be a 
possibility of clerical mistake in transcribing the figures from the 
clearing agency’s books to the annual report but the discrepancies here 
are large and occur for all three years. The conclusion is that respond- 
ent deliberately understated these items in his annual reports and thus 
wilfully falsified the reports in violation of section 402 of the act. 

As to the differences in the item of clearance and other commis- 
sions for the years 1942 and 1944 respondent had no adequate ex- 
planation either. This, too, is an item in connection with which the 
clearing agency paid out any expenses. The same conclusion applies 
here as in the case above with respect to the gross proceeds and gross 
profit items. 

In his answer and in his testimony, respondent speaks vaguely of 
payments for “used corn,” “labor,” expenses for special service in 
the stockyards, etc. In view of the apparent fact that some money 
was spent by respondent personally for salvaged corn, tips, and other 
special services that are highly condemnatory, we are willing to admit 
that we should not find that respondent wilfully falsified the feed 
items, especially since he did not report each year sums shown from 
the clearing agency’s records to have been spent for salaries and wages. 
Respondent said that he paid for the picking up and delivery of used 
corn and perhaps this was viewed by respondent as properly charge- 
able to feed expense. 

As to the discrepancy of $1,676.25 for the year 1943 on the item 
of “Other Expenses,” respondent had no explanation. This also is 
subject to the same conclusion as gross proceeds and gross profits. 
It is a wilful falsification of this item. Of course, as a result of the 
falsifications mentioned, the net profit items for each year were also 
wilfully falsified. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
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of the act is virtually impossible. The annual reports submitted by 
‘egistrants constitulé a principal source of information concerning 
‘ompliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading per- 
sons charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 
. The respondent himself testified that he did not keep complete rec- 
ords of his trading transactions. Therefore, he should be directed 
to keep in the future such records as will fully and correctly disclose 
all transactions involved in his business, as required by section 401 
of the act. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privilege of trading as a 
dealer at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set 
out in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 25 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1864) 


In re Joun H. Ketty. P&S Doc. No. 1759. Decided August 26, 
1948. 

Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order to Keep Accurate and Complete Records 

Same as 7 A. D. 746. 

Messrs. Richard F. Roche and John B. Poinderter for complainant. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing 
Examiner. 

Decision by Thomas J. Flavin, Judicial Officer. 

806172—48—_11 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1821, as amended (7 U.S. C. 1940 ed. 181 et seg.), instituted by 
« complaint filed August 9, 1946, by the Acting Assistant Adminis- 
trator, Production and Marketing Administration. Respondent is 
a. dealer engaged in the business of buying and selling hogs in com- 
merce on his own account at the Union Stock Yards, Chicago, Illinois. 
It is charged in the complaint that he violated the act by making 
false entries and false statements of fact in his annual reports filed 
with the Department for the years 1942, 1943 and 1944, and by failing 
to keep such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business. A hearing on 
the matter was held at Chicago, Illinois, on February 24, 1947, before 
John J. Curry, hearing examiner of the Office of Hearing Examiners. 
Mr. Richard F. Roche, attorney, Office of the Solicitor, appeared for 
the complainant. The respondent appeared in his own behalf. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by respondent for the years 
1942, 1943 and 1944. The reports thus filed were prepared in the 
handwriting of the respondent and signed by him. Respondent testi- 
fied that the material contained in the reports had been supplied to 
him by his clearing agency, F. Keys, Inc., a registrant under the act, 
whose function as an agent is to “clear” or handle the records of 
respondent’s purchases and sales of livestock, including disbursements 
of money. 

There were also offered in evidence in exhibit form comparative 
statements for 1942, 1943 and 1944, showing the results of an audit of 
the books and records maintained for respondent by his clearing 
agency as compared with the operational figures obtained from the 
annual reports filed by the respondent, and also the differences be- 
tween the two sets of figures. The witness Winkler also testified that 
as far as he could ascertain the respondent kept no accounts, books or 
records other than those maintained for him by his clearing agency. 
The respondent testified with respect to several items of expense of 
which his clearing agency had no record. The complainant filed sug- 
gested findings of fact, conclusions and order with the examiner 
recommending that the respondent’s registration be suspended for a 
60-day period and that he be directed to keep proper books and records 
as required by the act. No suggested findings of fact, conclusions and 
order were filed by the respondent. 

On May 26, 1947, the examiner filed a report recommending that the 
respondent be ordered to cease and desist from filing annual reports 
that do not correctly reflect designated information and to keep records 
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that correctly disclose all transactions involved in his business. The 
report recommended also that the respondent’s registration be 
suspended for a 60-day period. Neither the complainant nor the 
respondent filed exceptions to the examiner’s report. After the filing 
of the examiner’s report, the appearance of Mr. John J. Toohey, 
Attorneey at Law, Chicago, Illinois, was entered as counsel for the 
respondent. In a consolidated statement which Mr. Toohey was per- 
mitted to file, covering this and other companion proceedings, certain 
grounds were urged in support of his contention that the respondent’s 
registration should not be suspended. 


FINDINGS OF FACT 


1. The respondent, John H. Kelly, is an individual whose address is 
8031 South Elizabeth Street, Chicago, Illinois. At all times material 
herein he was registered as a dealer under the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was engaged in the busi- 
ness of buying and selling livestock, to wit, hogs, in commerce on his 
own account at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. The following among other differences appear between the items 
reported by respondent in his annual reports for the years 1942, 1943 
and 1944 and the same items as disclosed by the audit of his account 
with his clearing agency: 

1942 





Annual report Difference 


Gross proceeds of sales ’ $833, 318. 95 $9, . 36 
1. 


Cost of sales , 063. 825, 011. 29 
Gross profit , 437. 8, 307. 66 9, 129. 46 


Net profit , 503. 4, 497. 69 9, 005. 60 





Gross proceeds of sales $876, 080. 29 
Cost of sales : 370. 29 
Gross profit 

Clearance commissions 





Gross proceeds of sales $522, 838. 25 
Cost of sales 511, 693. 74 
Gross profit 11, 144. 51 
Net profit 27 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 
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CONCLUSIONS 


Section 401 of the Packers and Stockyards Act (7 U.S. C. 221) re- 
quires registrants to maintain written records that fully and correctly 
disclose all transactions involved in their business. Whenever the 
Secretary finds that existing records do not fully and correctly dis- 
close all transactions involved in the registrant’s business, he may 
prescribe the manner and form in which such records shall be kept, 
and thereafter, if the registrant fails to keep such records as pre- 
scribed, he may upon conviction be fined or imprisoned, or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (in- 
cluding penalties) of Sections 6, 8, 9, and 10 of the Federal Trade 
Commission Act applicable to the jurisdiction, powers, and duties 
of the Secretary in enforcing the provisions of the Packers and Stock- 
yards Act. By virtue of the provisions of section 6, above, and section 
201.91 of the regulations under the Packers and Stockyards Act (9 
CFR 201.91), persons subject to the act are required to file annual 
reports with the Secretary giving certain prescribed information rel- 
ative to their business operations. Section 10 makes it unlawful for 
any person wilfully to make any false entry or statement of fact in 
any annual report required to be made under the act. 

For effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regu- 
lation maintain complete and accurate records covering all trans- 
actions handled by them. The records maintained by registrants and 
the annual reports submitted by them to the Packers and Stockyards 
Division constitute the principal source of information concerning 
a regulatee’s activities available to those charged with responsibility 
for administration of the act, who, if such records are not complete, 
or are inaccurate, are misled and are not in a position to take appro- 
priate corrective action to remedy existing unsatisfactory conditions. 
The records maintained by registrants are audited periodically by 
accountants of the Division, and the annual reports submitted by 
dealers and others subject to regulation are reviewed and analyzed 
carefully for the purpose of determining the financial stability of 
the registrants and with a view to ascertaining whether any activities 
engaged in by the registrant are in violation of the law. If irregu- 
larities or violations of the law are concealed by the keeping of in- 
complete or inaccurate records, the problems incident to enforcement 
of the act are greatly increased. 

The complainant charges, in substance, that the respondent wilfully 
made false entries and statements of fact in his annual reports for 
1942, 1943 and 1944 with respect to certain items as reflected in Find- 
ing of Fact 2. As shown in that finding of fact, discrepancies in the 
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items of gross proceeds of sales and cost of sales resulted in an ap- 
parent understatement in the item of gross profit for all three years. 
In addition, for 1943, differences in the items of feed and clearance 
commissions appear. The respondent sought to explain those differ- 
ences in his testimony at the hearing by stating that in the course of 
his dealer transactions it was necessary for him to make various cash 
expenditures of which his clearing agency had no detailed records. 
Such expenditures, he testified, included cash payments to various 
persons around the yards for used corn, wages of turn-men, labor hire, 
and for buying drinks and distributing any gratuities as a means of 
obtaining operating advantages. It is now a matter of common knowl- 
edge that dealers at the Union Stock Yards during the years material 
here, did make a practice of purchasing slop corn and of making cash 
expenditures of the other types mentioned. On the other hand, the 
existence of the practice of carrying on certain phases of their oper- 
ations in this manner did not relieve dealers of the legal obligations 
of keeping proper records of these cash transactions and of reporting 
them properly in the annual reports. The respondent admitted that 
he had kept no records concerning these miscellaneous expenditures. 
He explained that it was his practice to make notations of them on 
the weekly account sheets furnished to him by his clearing agency, 
and that after his annual reports were prepared he threw the weekly 
sheets away. 

Concerning the substantial differences in the item of gross proceeds 
of sales, the respondent stated that in making up his reports it was 
his practice to subtract his estimate of the total of his cash miscellane- 
ous expenditures from a figure representing actual sales. The result- 
ing figure was reported as sales. Obviously this was an improper 
method of reporting such miscellaneous cash expenses as the respond- 
ent may have had. The forms furnished by the Department for the 
use of registrants in making annual reports provided classifications 
under which these expenses should have been reported. The respond- 
ent must have known that making these deductions from the true 
figure for sales would create a false impression as to the volume of his 
business. Moreover, aside from the question of the proper method 
of reporting, there is room for considerable doubt whether the re- 
spondent actually expended, in the form of these miscellaneous cash 
payments, sums sufficient to explain the substantial differences which 
he attributed to them. 

It seems probable, in view of prevailing practices, that the respond- 
dent did make some expenditures of the classes he referred to, par- 
ticularly in connection with feeding his hogs. In view of the rela- 
tively low figure assigned to feed in 1943, it is concluded that the 
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record does not justify a finding that he falsified the item for feed 
in his report for 1943. It may well be that cash purchases of used 
feed may account for a very limited proportion of the excesses in 
1942 and 1944 which the respondent explains as representing the de- 
ductions of expenses from the true figure for proceeds of sales. How- 
ever, the respondent’s testimony falls far short of accounting wholly 
for the very substantial discrepancies in the proceeds of sales items 
for the three years in question in the respective amounts of $9,181.36, 
$6,100.65 and $5,985.69. The respondent referred to certain specific 
sums as representing weekly cash disbursements to various persons. 
However, he also testified that he did not operate all the weeks in 
each year, saying that in some years he only operated six months. 
Therefore, the total money spent for any of the purposes he mentioned 
would amount to considerably less than 52 times the amounts men- 
tioned as typical weekly disbursements. His explanation of specific 
amounts spent for particular purposes does not come close to account- 
ing for the very substantial differences as disclosed by the audit sum- 
mary. It must be concluded, therefore, that he intentionally under- 
stated his proceeds of sales for 1942, 1943 and 1944, and overstated 
the item of clearance or other commissions for 1943, with resulting 
understatements of gross profit and net profit for all three years. 
It is concluded, therefore, that he wilfully made false entries and 
statements concerning those items in his annual reports for 1942, 1943 
and 1944. 

The charge in the complaint that the respondent failed to keep 
adequate records as required by section 401 of the act was substan- 
tiated by the respondent’s own testimony at the hearing. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privilege of trading as a 
dealer at the Chicago Union Stock Yards. 

The complainant and the examiner have recommended a suspension 
of the respondent’s registration for a 60-day period. Although wilful 
falsity has been found with respect to his reports for three years, yet 
those findings apply to only two classes of items out of the numerous 
classes upon which he reported. Under the circumstances it is be- 
lieved that a suspension for a lesser period would be more appropriate. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in 
registrant’s annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions, involved in his business, 
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including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 25 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1865) 


Inre Cuartes T. McNamara. P&S Doc. No. 1762. Decided August 
26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order to Keep Accurate and Complete Records 


Same as 7 A. D. 746. 


Messrs. Richard F. Roche, John J. Murray, and John B. Poindexter for com- 
plainant. Mr. Charles T. McNamara, of Chicago, Illinois, for respondent. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seq.), instituted by a 
complaint filed on August 7, 1946, by the Assistant Administrator, 
Production and Marketing Administration. Respondent is a dealer 
engaged in the business of buying and selling hogs in commerce on 
his own account at the Union Stock Yards, Chicago, Illinois. It is 
charged in the complaint that the respondent violated the act by 
making false entries and false statements of fact in his annual reports 
filed with the Department covering the years 1942, 1943 and 1944, and 
by failing to keep such accounts, records and memoranda as fully and 
correctly disclosed all transactions involved in his business. Respond- 
ent in his answer to the complaint stated that he had incurred expenses 
in his business that were not shown on the books and records main- 
tained for him by his clearing agency and that such expenses would 
account for the differences between the audit figures of the Government 
and the figures reported by him in his annual reports. 

A hearing on the matter was held at Chicago, Illinois, on April 29, 
1947, before John J. Curry, hearing examiner, United States Depart- 
ment of Agriculture. Richard F. Roche, attorney, Office of the Solici- 
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tor, appeared for the complainant. The respondent appeared in his 
own behalf. 

The complainant offered in evidence through Wallace P. Winkler, 
an accountant, the annual reports filed by the respondent with the 
Department for the years 1942, 1943 and 1944, which reports were 
signed by the respondent. The books and records of the respondent 
are kept by the firm of C. E. Nixon & Company, a clearing agency 
which is registered under the act to “clear” or handle respondent’s 
purchases and sales of livestock and his expenses of operation. There 
were also offered in evidence, in exhibit form, statements for 1942, 
1943 and 1944 showing the results of an audit of the books and records 
maintained for the respondent by his clearing agency compared with 
the operational figures obtained from the annual reports filed by the 
respondent, and also the differences between the two sets of figures. 

Within a time designated by the examiner, the complainant filed 
suggested findings of fact, conclusions and order recommending the 
suspension of the respondent’s registration for a 60-day period. No 
suggested findings, conclusions and order were filed by the respondent. 
On August 4, 1947, the examiner filed a report recommending that the 
respondent be ordered to cease and desist from making annual reports 
that do not accurately reflect designated information and to keep re- 
ports that correctly disclose all transactions involved in his business. 
The report also recommended a suspension of the respondent’s regis- 
tration for a period of 15 days. No exceptions to the examiner’s report 
were filed by the respondent. The complainant filed exceptions pro- 
testing the failure of the examiner to make certain specified findings 
and to recommend a suspension of the respondent’s registration for 
a 60-day period. The complainant requested oral argument but was 
permitted instead to file a written statement in support of its position. 
The respondent was given the opportunity to file a comparable state- 
ment, but failed to do so. 


FINDINGS OF FACT 


1. The respondent, Charles T. McNamara, is an individual whose 
address is 202 Livestock Exchange Building, Union Stock Yards, Chi- 
cago, Illinois. At all times material herein he was registered as a 
dealer under the provisions of the Packers and Stockyards Act, 1921, 
as amended, and was engaged in the business of buying and selling 
livestock, to wit, hogs, in commerce on his own account at the Union 
Stock Yards, Chicago, Illinois, posted as a stockyard subject to the 
act (9 CFR 204.1). 

2. The following differences appear between the items reported by 
the respondent in his annual reports for the years 1942, 1943 and 1944 
and the same items as disclosed by the audit: 
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$243. 00 $772. 00 
Clearance or other commissions paid_.............------ 2, 654. 19 3, 612. 71 958. 52 
IID Joo ncc 3 s00) cau ctaat acy Nearckaniandeaa eles 1, 412. 56 2, 412. 06 999. 50 
ncn tee ccnnicd ecaceameesauwaniateasmatee 15, 100. 55 12, 556. 47 2, 544. 08 







Clearance or other commissions paid._........----..---- , 204. , 245. 22 
ML... 21 tuvatuondianesecwassancaecnuddanake 1, 392. 98 2, 392. 58 
eae nae 808. 00 927. 74 
I cectsctera aca iuckerg cows di eawunadcacuenmcadsnteap a ated 10, 868. 28 14, 689. 81 












NN so case us a crm isp benl coe ab k $532, 352. 01 224. 58 
IG adc ar ti tho d 2s. ehbcacddndinan-eunaediaammaae®: 512, 112. 04 513, 042. 45 930. 41 
ae 21, 464. 55 19, 309. 56 2, 154. 99 
Clearance or other commissions paid ---- 1, 916. 76 4, 065. 31 2, 148. 55 
SINS os. scanecannscandanaennaa 1, 018. 17 2, 018. 17 1, 000. 00 
RN cael dgsh eb sales cident aces es ecb cain teat epeal 16, 064. 66 10, 889. 97 5, 174. 69 







3. The respondent failed to keep such accounts, records and memo- 
randa during 1942, 1943 and 1944 as fully and correctly disclosed his 
expenses of doing business. 








CONCLUSIONS 


Section 401 of the Packers and Stockyards Act (7 U. S. C. 221) 
requires registrants to maintain written records which truly and cor- 
rectly disclose all transactions involved in their business. Whenever 
the Secretary finds that existing records do not meet the requirement, 
he may prescribe the manner and form in which such records should 
be kept, and thereafter any registrant who fails to keep the records 
as prescribed may upon conviction be fined or imprisoned, or both. 

Section 402 of the act (7 U. S. C. 222) makes the provisions (in- 
cluding penalties) of Sections 6, 8, 9, and 10 of the Federal Trade 
Commission Act applicable to the jurisdiction, powers, and duties of 
the Secretary in enforcing the provisions of the Packers and Stock- 
yards Act. By virtue of the provisions of sections 6 and 10 above, and 
section 201.91 of the regulations under the Packers and Stockyards 
Act (9 CFR 201.91), persons subject to the act are required to file 
annual reports with the Secretary giving certain prescribed informa- 
tion relative to their business operations and it is made unlawful for 
any person wilfully to make any false entry or statement of fact in 
any such annual report. 

For effective administration of a regulatory statute such as the 
Packers and Stockyards Act, it is essential that those subject to regula- 
tion maintain complete and accurate records covering all transactions 
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handled by them. The records maintained by registrants and the 
annual reports submitted by them to the Packers and Stockyards 
Division constitute principal sources of information concerning a 
regulatee’s activities available to those charged with administering 
the act, who, if the reports or records are not complete or are in- 
accurate, are misled and are not in a position to take appropriate 
corrective action to remedy existing unsatisfactory conditions. The 
records maintained by registrants are audited periodically by ac- 
countants of the Division, and the annual reports submitted by dealers 
and others subject to regulation are reviewed and analyzed carefully 
for the purpose of determining whether any activities engaged in by 
the registrant are in violation of the law. If irregularities or viola- 
tions of the law are concealed by the keeping of incomplete or in- 
accurate records, the problems incident to enforcement of the pro- 
visions of the act are greatly increased. 

The Government accountant testified as to the differences between 
the audit figures and the annual report figures as set forth in Finding 
of Fact 2. The respondent testified with respect to a number of such 
differences, stating that he had kept personal records, exclusive of 
those maintained for him by his clearing agency, but that he lost them 
prior to the hearing. 

The respondent offered no explanation regarding the differences 
between the audit and the annual report figures covering the items 
of gross proceeds of sales, cost of sales, and gross profit for the year 
1944. This class of entries represents phases of the respondent’s 
business that are handled solely by the clearing agency. That agency’s 
records are the sole source of information concerning these items. 
Reporting correctly on them, therefore, entails only transcribing the 
information accurately from the clearing agency’s records to the 
dealer’s report. There is no room for other than mere clerical mis- 
takes. The respondent’s report of the above-mentioned items differed 
from the records of his clearing agency too materially to be regarded 
as representing mere clerical errors. The respondent having offered 
no satisfactory explanation concerning the differences in these items, 
it must be concluded that the entries in his report concerning them 
were wilfully false. 

The respondent was asked why he reported $529 more expense for 
salary and wages paid to others in 1942 than his books and records 
reflected. He stated that he expended sums of money over and above 
those recorded by his clearing agency. He explained that he hired 
extra help at the yards to hold gates and to assist in yarding hogs. 
He stated also that he originally maintained personal records cover- 
ing this expense but that they did not show the names of the persons 
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to whom money was paid nor the dates of payment since such persons 
were not regular employees. As mentioned above, the respondent 
testified that he lost the records prior to the hearing. It is possible 
that the respondent did incur some additional expense as he explained. 
The apparent overstatement was not repeated in the other two years 
covered by the audit. Under the circumstances, we are not convinced 
that the report was false with respect to this item. However, the 
respondent by failing to keep adequate books and records covering 
these and other expenditures, failed to comply with section 401 of 
the act. 

The respondent was asked why he overstated his expense for clear- 
ance or other commissions paid for 1942, 1943 and 1944 amounting 
to $958.52, $1,041.90, and $2,148.55, respectively. He testified that 
during the years concerned it was his practice on occasion to purchase 
hogs from other traders in order to fill orders, that he could not 
pay over the ceiling prices for such purchases, and that, therefore, 
in making such purchases he made extra payments on the side in 
amounts ranging from $10 to $50. He said that he considered these 
payments as commissions and that the aggregate of them represented 
the amounts of money shown above. The respondent stated that he 
usually made a profit on such transactions through weight gains on 
the animals thus purchased. 

With regard to the respondent’s explanation of the item, it may 
well be that he engaged in the type of transaction that he described 
and that he made payments on the side to effectuate the deals. How- 
ever, aside from any question as to the propriety of the practice, 
which is not in issue here, it is misleading to classify such expendi- 
tures as clearance or commission. The word “commission” normally 
connotes a different type of service than that referred to by the re- 
spondent in his explanation. The record shows too that the respond- 
ent knew the meaning of the word “clearance.” The annual report 
form provides a classification entitled “All Other Expenses” under 
which the respondent could have reported the expense. In any event, 
even if this irregularity in his method of reporting is disregarded, 
and if it is conceded that he may have spent some money for the 
purpose mentioned, there is still room for serious doubt as to the 
credibility of his testimony as to the amount so spent. According 
to the audit summary, he overstated the item of clearance or other 
commissions by $958.52 for 1942, in which year he reported having 
handled 27,623 hogs. Yet the overstatement amounts to $1,041.90 
for 1943 when he said he handled about 600 fewer hogs, and to $2,- 
148.55 for 1944 when he reported having handled only about one-half 
the number of hogs that he reported for 1942. Such a substantial 
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progressive increase in the amount attributed by him in his testimony 
to special payments for procuring hogs, as compared with the sub- 
stantial decrease in the number of hogs handled, leads to a con- 
clusion that he falsified his reports of these items in at least one if 
not all of the three years in question. 

The respondent, testifying with respect to his overstatements of feed 
expense for the years concerned amounting to $999.50, $999.60 and 
$1,000, respectively, stated that such expense was incurred in the pay- 
ment of extra help who were hired to pick up salvaged corn from the 
pens of the commission firms. It is now a matter of common knowl- 
edge that dealers operating at the Union Stock Yards, Chicago, 
Illinois, made a practice of buying such corn. It is possible that the 
respondent did likewise, which would account for some of the difference 
in each year between his reported expense for feed and his expense for 
feed as determined by the audit. However, it should be noted, as in 
the case of the items for clearance and other commissions, that although 
the respondent in 1944 handled only one-half the number of hogs which 
he handled in 1942 and 1943, yet he reported approximately the same 
expense for feed. Accordingly, it is concluded that the respondent 
reported falsely with respect to this item of expense. 

The respondent appears to have overstated his expense in 1943 for 
the item entitled “Other Expenses” by $119.74. His explanation was 
that he expended various sums of money to purchase flowers, clothes, 
poles, etc. Although the respondent did not itemize or explain the 
expense on the annual report form as required, it may be that he had 
some such additional expenses as reported. The discrepancy was 
small in amount and was not repeated, and we shall not consider that 
the report of it was wilfully false. 

The respondent, in violation of section 401, failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed all 
transactions involved in his business concerning the items of clearance, 
commissions, feed expense, and other expenses. Such a violation 
warrants a direction to the respondent to keep hereafter adequate 
records disclosing all transactions involved in his business. 

Respondent violated section 402 of the act by making false entries in 
his annual reports with respect to the items of gross proceeds of sales, 
cost of sales, gross profits, clearance or other commissions paid and 
feed. Such violations warrant the issuance of a cease and desist order 
and suspension of the respondent’s registration. 

The Production and Marketing Administration, the complainant 
herein, suggested that such violations warrant the suspension of the 
respondent’s registration for a period of 60 days. In view of the find- 
ings and conclusions reached in this decision, it is believed that a 
suspension for a lesser period would be more appropriate. 
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ORDER 


Respondent shall cease and desist from filing annual reports which 
do not reflect correctly the information required to be furnished in such 
reports, including correct information as to his proceeds of sale, cost 
of sales, gross profits, net profits, and expenses of doing business. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including as to each item of expense, the date, amount, purpose, and to 
whom paid. 

Respondent’s registration at the Union Stock Yards, Chicago, IIli- 
nois, is suspended for 25 days beginning on the effective date of this 
order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1866) 
In re A. C. Fett. P&S Doc. No. 1735. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Where, in a disclipinary proceeding, respondent, a registered dealer under the 
act, engaged in the business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, was charged in the 
complaint with violating the act by making false entries and false state- 
ments of fact, in his annual reports, resulting from misstatements of items 
of expense or profit incident to his business, it is ordered that, in view of 
the findings and conclusions reached herein, respondent’s registration should 
be suspended for 30 days beginning on the effective date of this order, 
and he is directed to cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in registrants’ 
annual reports, and to keep accurate and complete records as fully and 
correctly disclose all transactions involved in his business.* 


Messrs. Richard F. Roche, George R. Springborg, and John B. Poindexter for 
complainant. Mr. E. J. Blair, of Chicago, Illinois, for respondent. Mr. 
Spurgeon E. Paul, Examiner. ; 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.), instituted on July 18, 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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1946, by a complaint called “Order of Inquiry and Notice of Hearing”, 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. 

The respondent, A. C. Feil, was, during the period involved in this 
proceeding and still is, registered as a “dealer” under the provisions 
of the act and was engaged in buying and selling hogs at the Union 
Stock Yards, Chicago, Illinois. The Schultz Live Stock Commission 
Company acted as his clearing agent and maintained records showing 
his purchases, sales, withdrawals and other items of income and 
expense. 

Section 402 of the Packers and Stockyards Act (7 U.S. C. 222) makes 
applicable to activities under that act the provisions of Sections 6, 8, 
9 and 10 of the Federal Trade Commission Act. Under section 6 
and also under section 201.91 of the regulations under the act (9 CFR 
201.91), dealers such as the respondent are required to submit to the 
Secretary annual reports giving prescribed information concerning 
their business operations. Section 10 makes it unlawful for a person 
wilfully to make any false entry or statement of fact in an annual 
report. Section 401 of the act (7 U. S. C. 221) requires registrants 
to maintain records which fully and correctly disclose all transactions 
involved in their business, 

The respondent is charged with wilfully making or causing to be 
made false entries and statements of fact in annual reports that he 
filed for the years 1942, 1943 and 1944, and with failing to keep 
adequate records as required by section 401. 

A hearing on the complaint was held at Chicago, Illinois, on Oc- 
tober 23, 1946, before Spurgeon E. Paul, as examiner. The com- 
plainant was represented by Richard F. Roche and George R. Spring- 
borg, attorneys in the Office of the Solicitor, and the respondent 
appeared in person. 

The respondent’s annual reports for the years 1942, 1943 and 1944 
were introduced in evidence as Government Exhibits 1,2 and 3. Prior 
to the institution of this proceeding, an audit was made of the records 
maintained by the clearing agent for respondent for the years in- 
volved by Wallace P. Winkler, an accountant for the complainant, 
who testified at some length with-reference to them. As a part of 
the witness’s testimony, there were introduced in evidence Government 
Exhibits 4, 5 and 6, which contain summaries of the annual report, the 
audit, and show the resulting difference for each of the three years. 

After the hearing, suggested findings, conclusions and order were 
submitted by the complainant but none were submitted on behalf of 
the respondent. 

On April 15, 1947, the examiner filed a report recommending that 
the respondent be ordered to cease and desist from making annual 
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reports that do not accurately reflect designated items and to keep 
records that correctly disclose all transactions involved in his business. 
The complainant filed exceptions to the report protesting the failure 
of the examiner to make certain specified findings and recommend 
a suspension of the respondent’s registration. The complainant re- 
quested oral argument. In lieu of oral argument, the complainant 
was permitted to file a written statement in support of its position. 
The respondent was permitted to file a comparable statement through 
his counsel, E. J. Blair of Chicago, Illinois. 


FINDINGS OF FACT 


1. The respondent, A. C. Feil, is an individual whose address is 
Chicago, Illinois. At all times material herein he was registered as 
a dealer under the provisions of the Packers and Stockyards Act, 1921, 
as amended, and was engaged in the business of buying and selling 
livestock, to wit, hogs, in commerce on his own account at the Union 
Stock Yards, Chicago, Illinois, posted as a stockyard subject to the 
act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent on his annual reports for 1942, 1943 and 1944 and the same 
items as disclosed by an audit of his accounts as kept by his clearing 
agency : 

1942 


Item Audit Annual report Difference 


Total other salary and wages 

Total clearance and other commissions 
Total feed expense 

Total other expenses 

Net profit 

Salary of owner 

Difference in net profit 


Other salary and wages $1, 676. 00 , 418. $13, 742. 50 
Total clearance or other commissions 3, 217. 08 , 706. 1, 510. 60 
SEI, osc cnavudcnwaccuonunasadesdaned 5, 813. 89 5 1, 901. 47 
Total other expenses. 590. 09 , 225. ‘ 
Net profit 54, 232. 84 

Salary of owner 

Difference in net profit 
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$2, 917, 447. 68 
2, 832, 357. 58 
85, 090. 10 

17, 416. 83 

1, 510. 50 

11, 237. 12 

3, 590. 35 


Gross proceeds 

Cost of sales 

Gross profit 

Total other salary and wages 

Total clearance and other commissions. - 
Total feed expense 

Total other expenses 

Net profit 

Salary of owner 
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3. Respondent failed to keep such accounts, records and memo- 
randa during the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


Respondent’s explanation for all the differences between his reports 
and complainant’s audit is that he withdrew money from his clearing 
agency and paid for numerous expenditures himself in cash. He 
testified that he made expenditures in cash for extra labor, used corn, 
to turn-men, stockyard and commission firm employees and others 
for “special services” in the operation of his business. 

Undoubtedly respondent, as he testified, had some expenditures of 
the type described by him. We are willing to agree with the examiner 
that the discrepancies for 1942 are not so large in the light of respond- 
ent’s volume of business that year as to be patently exaggerated. In 
1942 respondent handled 94,526 hogs and the differences charged as 
falsifications were $1,099 more disclosed by audit than reported by 
respondent for salaries and wages, $778.95 difference on clearance 
and other commissions, and $2,071.37 more reported for feed than 
disclosed by audit. We are not disposed to find that respondent wil- 
fully falsified his 1942 report by not reporting the $1,099 for “yard 
service” under the heading “Other Salary and Wages” in the annual 
report or by reporting under “Clearance and Other Commissions” 
$778.95 that he may have spent for so-called “special services” in 
the stockyards. 

However, the picture is quite different for 1943 and 1944. In 1943 
respondent handled 100,895 hogs, about 6,369 more than in 1942. 
While we may admit that perhaps the feed item is not clearly shown 
to be excessive and thus not wilfully falsified, respondent reported 
$13,742.50 more under salaries and wages than could be ascertained 
by audit of the clearing agency’s records, and the difference in clear- 
ance and other commissions jumped from the $778.95 in 1942 to 
$1,510.60 in 1943. There isa further discrepancy of $635.79 in the item 
for other expenses. 

In 1944, respondent’s business fell back to 92,205 head, yet there is 
$9,949.27 less gross profit reported than as shown by the audit, $13,- 
929.83 more reported for salaries and wages than disclosed by the 
audit, and discrepancies of $2,577.67 in clearance and other commis- 
sions, $3,357.41 in feed, and $3,058.74 in the item for “All other ex- 
penses.” It is interesting to note that his total feed expense reported 
for 100,895 hogs in 1943 was $7,715.36 and for 92,205 hogs in 1944 
was reported at $11,237.12. 
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It does not take a great deal of study and analysis to conclude that 
respondent’s very vague testimony as to his expenditures in cash falls 
very far short of justifying the very large discrepancies described 
for 1948 and 1944. The $9,949.27 difference in gross profit cannot be 
explained other than as a mere clerical error since the figure is made 
up of items exclusively handled by the clearing agency. A clerical 
error of about $10,000 does not appeal to us as convincing on an 
annual report which has substantial other discrepancies all in the 
same direction, namely, to minimize respondent’s profit on the report. 

Respondent made much of the fact that he had personal records 
of his expenditures in cash. These records were not produced at the 
hearing but complainant’s witness, Winkler, testified that prior to 
the hearing respondent furnished his personal records to Winkler. 
Winkler described these records as being loose sheets of columnar 
paper on which were tabulated under various headings items of ex- 
pense which appeared in the records of the clearing agency, and in 
addition thereto, various amounts, principally in round figures pur- 
portedly paid out by respondent personally. Mr. Winkler stated that 
while he was able to substantiate certain expense items as having 
been paid by the respondent personally from cancelled checks made 
available to him, many amounts listed were unsubstantiated. These 
unsubstantiated amounts, the witness testified, were not identified as 
to dates of payment and did not show to whom paid. Included in 
reported salary and wages paid to other than the owner were con- 
siderable sums identified only as “yard services.” In 19438, this un- 
explained item amounted to $826 and in 1944, $2,577. The records of 
the clearing agency showed these totals had been paid out to re- 
spondent in weekly cash withdrawals. How or to whom he disbursed 
these sums, if he did disburse them, is not shown. Respondent could 
not recall the names of the parties (Tr. p. 65). 

In testifying concerning the difference of $13,742.50 in the salaries 
and wages for 1943, Mr. Winkler stated that he had examined the 
personal records which respondent submitted to him consisting of a 
tabulation on a sheet of working paper showing various amounts, 
mostly in even dollars, purportedly paid to employees, together with 
two bunches of checks, one for the year 1943, which respondent had 
also submitted to Winkler for examination, and from these personal 
checks of respondent, Winkler was able to account for only $9,706 
paid out by respondent, leaving $5,712.58 unaccounted for (Tr. pp. 
40-41). 

With respect to the difference of $635.79 in the item of “other ex- 
penses” reported by respondent for 1943 and the amount disclosed by 
the audit, Mr. Winkler testified (Tr. pp. 44-45) that from an exami- 
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nation of respondent’s personal records he was not able to substantiate 
these purported payments. However, he was able to substantiate two 
small items, one for $1.26 for sorting poles, and $1.68 for phone. 

In connection with the difference of $13,929.83 in “other salary and 
wages” for 1944, Mr. Winkler testified that he tabulated the checks 
which respondent submitted to him for examination and found that a 
total of $8,616.08 had been paid to L. Moore, Mr. Curran, Ed Joyce, 
and Ed, otherwise known as “Bud” Kennedy, leaving a difference of 
approximately $5,000 between the amounts shown as paid employees 
in respondent’s tabulation of salaries and the total amounts shown by 
an examination of the checks which respondent submitted to Mr. 
Winkler (Tr. pp. 46-48). 

From the testimony it appears that respondent overstated his feed 
expense by $3,357.41. Mr. Winkler, in testifying concerning this 
difference of $3,357.41 in the amount of respondent’s feed expense as 
reported for 1944 and the amount as determined from Winkler’s audit, 
stated that respondent’s personal records had items listed purporting 
to have been paid for feed expense, but no cancelled checks, receipts, or 
other evidence of payment (Tr. pp. 50-51). 

With respect to respondent’s overstatement of other expenses in 
his report for 1944, Mr. Winkler testified that his examination of re- 
spondent’s personal records indicated at least a difference or over- 
statement of $575.44 in this item. 

The conclusion is, then, that respondent’s 1943 report as to other 
salary and wages, clearance or other commissions and, consequently, 
net profit, was deliberately and thus wilfully falsified in violation of 
section 402 of the act. The same conclusion of course applies to the 
1944 report on these items, the gross profit item and the items making 
up the gross profit item, the feed item and the “other expenses” item. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set 
out in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 30 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 
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In re Davin J. Grppons. P&S Doc. No. 1737. Decided August 26, 
1948. 









Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 







Same as 7 A. D. 767. 
Messrs. Richard F. Roche, George R. Springborg, and John B. Poindexter for 


complainant. Mr. John J. Toohey, of Chicago, Illinois, for respondent. Mr. 
Spurgeon E. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 e¢ seq.), instituted on 
July 16, 1946, by a complaint called “Order of Inquiry and Notice 
of Hearing,” signed by the Assistant Administrator, Production 
and Marketing Administration, United States Department of Ag- 
riculture. 

The respondent, David J. Gibbons, was, during the period involved 
in this proceeding, and still is, registered as a “dealer” under the 
provisions of the act, and during that period was engaged in buy- 
ing and selling hogs at the Union Stock Yards, Chicago, Illinois. 
F. Keys, Inc., acted as his clearing agent and maintained records 
showing his purchases, sales, withdrawals and other items of in- 
come and expense. 

Section 401 of the Packers and Stockyards Act (7 U. S. C. 221) 
requires registrants to maintain records which fully and correctly 
disclose all transactions involved in their business. Section 402 
of the act (7 U. S. C. 222) makes applicable to activities under that 
act the provisions of Sections 6, 8, 9 and 10 of the Federal Trade 
Commission Act. Under section 6, just referred to, dealers such 
as the respondent are required to submit annual reports to the Sec- 
retary giving prescribed information concerning their business op- 
erations. Section 10 makes it unlawful for a person to willfully 
make any false entry or statement of fact in an annual report. 

The respondent is charged with willfully making or causing to be 
made false entries and statements of fact in annual reports that he 
filed for the years 1942, 1943 and 1944, and with failing to keep 
adequate records as required by section 401. 

A hearing on the complaint was held at Chicago, Illinois, on October 
24, 1946, before Spurgeon E. Paul, an examiner. The complainant was 
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represented by Richard F. Roche and George R. Springborg, attorneys 
in the Office of the Solicitor, and the respondent appeared in person. 

The respondent’s annual report for the years 1942, 1943 and 1944 
were introduced in evidence as Government Exhibits 1,2 and 3. Prior 
to the institution of this proceeding, Mr. Wallace P. Winkler, an ac- 
countant for the complainant, made an audit of the records main- 
tained by the clearing agent for the respondent for the three years 
mentioned. At the hearing there were introduced in evidence Gov- 
ernment Exhibits 4, 5 and 6, which were prepared by Mr. Winkler and 
which contain summaries of the annual reports and the audit, and show 
the resulting difference for each of the three years. Mr. Winkler 
testified at some length concerning them. 

After the hearing, suggested findings, conclusions and order were 
submitted by the complainant, but none were submitted on behalf of 
the respondent. 

On April 22, 1947, the examiner filed a report recommending that 
the respondent be ordered to cease and desist from making annual 
reports that do not accurately reflect designated items and to keep rec- 
ords that correctly disclose all transactions involved in his business. 
The complainant filed exceptions to the report protesting the failure 
of the examiner to make certain specified findings and recommend a 
suspension of the respondent’s registration. The complainant re- 


quested oral argument. No exceptions were filed by the respondent. 
In lieu of oral argument, the complainant was permitted to file a 
written statement in support of its position. The respondent was 
permitted to file a comparable statement. The statement of the 
respondent was filed by Mr. John J. Toohey, Attorney at Law, Chicago, 
Illinois. 


FINDINGS OF FACT 


1. The respondent, David J. Gibbons, is an individual whose address 
is 8218 Indiana Avenue, Chicago, Illinois. At all times material 
herein he was registered as a dealer under the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was engaged in buying and 
selling livestock, to wit, hogs, in commerce in his own account at the 
Union Stock Yards, Chicago, Illinois, posted as a stockyard subject 
to the act (9 CFR, 204.1). 

2. The following, among other, differences appear between the items 
reported by the respondent in his annual reports for the years 1942, 
1943 and 1944 and the same items as disclosed by the audit of his 
account with his clearing agent: 
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Sales—gross proceeds $16, 124. 80 
Costs of sales 32. , 836. 904. 00 
Gross profit 3, 212. ¢ , 183. 17, 028. 80 
Net profit L ‘i 5, 081. 20 


3. The respondent, during each of the years 1942, 1943 and 1944, 
failed to keep such accounts, records and memoranda as would cor- 
rectly disclose his expenses of doing business. 


CONCLUSIONS 


Both in his testimony at the hearing and in the written statement 
filed by his attorney, the respondent sought to explain the discrepan- 
cies in his annual reports by stating that certain entries in the reports 
were taken from weekly reports furnished to him by his clearing 
agency, and that other items include expenses which he personally 
made and would not appear in the clearing agency’s records that were 
audited by Mr. Winkler. He did not offer and apparently did not 
keep any records of these extra expenses. Therefore, the credibility 
of his oral testimony is the only criterion for determining whether 
he wilfully falsified in his reports. To view this matter in its 
proper perspective it must be noted that the entries in dealers’ annual 
reports that are involved here fall generally into two separate classes : 
(1) those relating to proceeds of sales and costs of sales which, com- 
puted against each other, result in a figure representing the dealer’s 
gross profit and (2) those showing various operating expenses the 
total of which, subtracted from the gross profit item, should show 
the dealer’s net profit. Major discrepancies in the net profit item 
normally result from discrepancies in the other entries mentioned. 
A basic difference between these two classes of entries, which is ex- 
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tremely significant in this proceeding, arises out of the manner in 
which the dealers’ financial transactions are handled. 

The first class of entries, which go to make up gross profit, represent 
phases of the respondent’s operations the financial aspects of which 
are handled entirely by his clearing agency. That agency’s records 
constitute the sole source of information concerning the items just 
mentioned. Therefore, correctly reporting on them entails only tran- 
scribing the information correctly from the clearing agency’s records 
to the dealer’s report. There is no room for discrepancy, except per- 
haps for minor clerical errors. 

The second class of entries, those pertaining to operating expenses, 
presents a somewhat different picture, in view of practices that have 
been prevalent at the Union Stock Yards during the past several years. 
Testimony in this proceeding, as in several other similar ones, has 
brought out that it has been the practice for many hog dealers to obtain, 
for example, salvaged feed either by small cash payments, or by paying 
individuals for collecting it. It appears to have been their practice 
also to expend considerable sums of money to help them obtain what 
may be referred to as privileged services, such as the use of pens con- 
taining leftover feed or pens more favorably located, prompt scale 
facilities, and other operating advantages. Sometimes these services 
are obtained by spot cash payments to individuals—sometimes by 
expenditures for lunches, refreshments or entertainment. Ususally 
no clear records are kept as to the amounts spent on the items men- 
tioned and reports concerning them usually are based on rough esti- 
mates. Invariably in proceedings of this kind, these unrecorded ex- 
penditures are cited by the respondents as the reason why their annual 
reports and the audit of their accounts with their clearing agencies 
are not in accord. The propriety of the practices just discussed is not 
in issue in this proceeding, and the complainant does not contend that 
the respondent did not incur some of these additional special expenses. 
However, the complainant does maintain that in reporting them he 
exaggerated them to the point of falsity. The complainant makes a 
point of the fact that, according to the audit summary for 1942, the 
respondent overstated an item for clearance and other commissions in 
the amount of $2,999.58 (as against the audit figure of $694.94) and 
overstated his feed expense for that year by exactly $2,000. There 
should be no discrepancy in the item for commissions because that is 
a type of expense that is paid only through the clearing agency. Obvi- 
ously, therefore, any excess amount that the respondent has attributed 
to that item should have been reported instead, if it was an allowable 
expense, as “other expenses.” It is difficult to form a conclusion as 
to whether the respondent has exaggerated the item for feed expense 
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because there is no evidence to show what would be a reasonable ex- 
penditure for feeding the number of hogs handled by him in that year. 
It does seem, however, that the total of the two discrepancies just 
mentioned is somewhat large as compared with the moderate size of 
the respondent’s operations. Other comparable discrepancies appear 
in the audit summaries for 1943 and 1944. Even if the respondent 
were to be given the benefit of a doubt, and his testimony concerning 
the items just mentioned accepted at face value, a much more critical 
attitude must of necessity be taken in considering the discrepancies in 
the other class of entries relating to gross profit. As mentioned before, 
there is no room for discrepancy between the clearing agency’s rec- 
ords and the dealer’s reports concerning those items except for possible 
minor tabulating errors. In this case the discrepancies are too sub- 
stantial to be explained away as mere mathematical errors. For ex- 
ample, the difference in the item of gross profit for 1942 is $6,934.86. 
If viewed as an error, it would be an error of 26 percent. The dis- 
crepancy on the gross profit item for 1943 was 15 percent and in 1944 
nearly 40 percent. Errors of such magnitude are not usual. More- 
over, mere errors do not follow the pattern of uniformity that is found 
in this case. It cannot be overlooked too that the discrepancies as to 
these entries for all three successive years have the common final result 
of showing in each report a considerably smaller gross profit than is 
shown by the clearing agency’s records. Such a combination of cir- 
cumstances precludes any conclusion that these differences in the re- 
ports appear as the result only of carelessness. In other words, the 
reports were intentionally or deliberately falsified, which is tantamount 
to willful falsification as charged in the complaint. A suspension of 
the respondent’s registration is clearly justified under the circum- 
stances. This conclusion does not overlook the respondent’s conten- 
tion that for many years he has been filing similar reports without 
criticism by the Department. That is not a sufficient answer in this 
case although it may be entitled to some consideration in fixing the 
period of suspension. It does not seem necessary to discuss in detail 
the other similar differences and inconsistencies that are shown in 
the audit summaries. 

There is no doubt but that the respondent failed to keep adequate 
accounts and records showing fully the details of his business transac- 
tions, as required by section 401 of the act. 

Requirements with respect to keeping adequate records and filing 
accurate reports, found in regulatory statutes, are ones that cannot be 
ignored. One of the foundations for effective administration of a 
regulatory statute such as the Packers and Stockyards Act is the avail- 
ability, to persons charged with its administration, of clear and ac- 
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curate information and accessible means of verifying it. These are 
a principal means for discovering violations of the act and the existence 
of undesirable conditions that are incompatible with its purposes. One 
who intentionally files false or misleading reports must know that in 
doing so he may be tending to frustrate the administration of the 
act. Also the failure to keep proper records obviously could render 
very difficult and perhaps impossible the task of investigating proper 
compliance. Such violations of the act are regarded as serious ones, 
In re Bowles Livestock Commission Company, 5 A. D. 886 (1946). 


ORDER 


Respondent shall cease and desist from making annual reports that 
do not correctly disclose the information required to be set out in 
registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business 
including full and complete information concerning every item upon 
which he must report in his annual report, and setting out as to each 
item of expense, the date, amount, purpose, and to whom paid. 

Respondent's registration at the Union Stock Yards, Chicago, IIli- 
nois, is suspended for 30 days beginning on the effective date of this 
order. 

A copy of this order shall be served on the parties. Except as to 
service, this order shall become effective on the 20th day after this 
date. 


(A. D. 1868) 
In re Leo R. Mitter. P&S Doc. No. 1741. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 767. 


Messrs. Richard F.. Roche and George R. Springborg for complainant. Mr. Peter 
V. Fazio, of Chicago, Illinois, for respondent. Mr. Spurgeon H. Paul, Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seqg.), instituted on July 18, 
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1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, Leo R. Miller, is charged with wilfully making or causing 
to be made false entries and statements of fact in the annual reports 
filed by him for the years 1942, 1943, and 1944 and with failing to keep 
such accounts, records and memoranda as fully and correctly disclose 
all transactions involved in his business as a registered dealer under 
the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, was 
engaged in the business of buying and selling hogs, in commerce, on 
his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). Schultz Livestock 
Commission Co. acted as his clearing agent and maintained records 
showing his purchases, sales, withdrawals and other items, both of 
income and expense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement of 
expenses under various headings and the total of such expenses when 
deducted from the gross proceeds is, of course, designed to reflect the 
dealer’s net profit for the period covered by the report. Section 402 of 
the act makes applicable Sections 6, 8, 9, and 10 of the Federal Trade 
Commission Act, section 10 making it unlawful for any person wilfully 
to make any false entry or false statement of fact in any annual 
report. Under section 6 and also under section 201.91 of the regula- 
tions under the act (9 CFR 201.91) dealers are required to submit 
annual reports. Respondent’s annual reports for the years 1942, 1943 
and 1944 are in issue here. Registrants are required also to keep books 
and records that fully and correctly disclose all transactions involved 
in their business (sec. 401; 7 U.S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 31, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was repre- 
sented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor. Respondent was represented by Peter V. 
Fazio of Chicago, Illinois. Prior to the institution of this proceeding, 
an audit was made of the records maintained by the clearing agency 
for the respondent for the years involved by Edward R. Hart, an 
accountant for the complainant, who testified at some length with 
reference to them at the hearing. Asa part of the witness’ testimony, 
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there were introduced in evidence Government Exhibits 4, 5 and 6, 
which are summaries of the annual reports, the audit, and the resulting 
difference for each of the three years. Respondent’s annual reports 
for the years 1942, 1943 and 1944 4were introduced in evidence as 
Government Exhibits 1, 2 and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant and respondent submitted suggested findings, conclusions 
and order. The complainant recommended a suspension of respond- 
ent’s registration for a period of 30 days. On May 16, 1947, the 
examiner filed a report recommending that the respondent be ordered 
to cease and desist from filing annual reports that do not correctly 
reflect designated information and to keep records that correctly dis- 
close all transactions involved in his business. The complainant filed 
exceptions to the report, protesting the failure of the examiner to 
recommend a suspension of the respondent’s registration for 30 days, 
and requesting oral argument. No exceptions were filed by the re- 
spondent, but respondent filed a statement and brief in reply to 
complainant’s exceptions. In lieu of oral argument, the complainant 
was permitted to and did file a written statement in support of its 
position. The respondent was notified that he might file an additional 
statement but did not do so. 


FINDINGS OF FACT 


1. The respondent, Leo R. Miller, is an individual whose address is 
7926 Champlain Avenue, Chicago, Illinois. At all times material 
herein he was registered as a dealer under the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicane, Illinois, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. The following differences appear between the amounts disclosed 
by the complainant’s audit and the amounts reported by the respondent 
in his annual reports: 

1942 


Audit Annual report Difference 


Gross proceeds $1, 604, 131. 90 
Cost of sales 1, 575, 319. 10 


Salary and wages 

Total clearance and other commissions 
Total feed expense 

Total other expenses 

Net profit 
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LEO R. MILLER 


Cost of sales 
Gross profit 
Salary and wages 


eed 
Total other expenses 
Net profit 


Gross proceeds $885, 824. 91 
Cost of sales 860, 333. 81 
Gross profit 25, 491. 10 
Salary and wages 

Total feed expense 

Other expenses (locker rent) - 

Net profit 


3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


Respondent’s defense to the complaint is that he had expenses in 
his business not paid by his clearing agency but by himself in cash. 
Respondent’s testimony to this effect is supported by personal records 
in the form of two sets of cards. The first set referred to as “yard 
cards” have a number of notations in pencil, including figures, abbre- 
Viations, initials and some proper names; the second set referred to 
as “summary cards” have typewritten summaries of expenses for labor, 
feed and miscellaneous items. 

Despite respondent’s testimony, no explanation was given for the 
differences for each year in gross profit and the items composing gross 
profit. The differences for each year were all in the same direction— 
minimization of gross profit. When this is seen and the fact that the 
operations making up these items are all handled by the clearing 
agency, there is only one conclusion, namely that the reports were 
deliberately false as to these items and this in violation of section 402 
of the act. 

Consequently respondent’s defense as to his expenditures in cash 
and his personal records of these expenditures goes only to expense 
items such as feed, labor, etc. The so-called “yard cards” were pre- 
pared first, but admittedly not on a regular daily basis; then, from 
these cards the summary cards were prepared by the respondent, those 
summarizing feed expense being made on a monthly basis while those 
summarizing labor and miscellaneous expenses were made on a yearly 
basis. Complainant’s auditor testified that the notations contained 
on the “yard cards” were so confusing and inadequate as to make it 
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impossible for him to check the summary cards against them. The 
accountant testified at the hearing, “Owing to the abbreviations and 
the manner in which the notations had been made upon the larger 
cards, I believe only Mr. Miller could have deciphered some of the 
entries, and I, therefore, concentrated my attention upon the smaller 
or summary cards.” Of the summary cards, the respondent said, 
“These, of course, were made later than the original entries. Some- 
times it would be a week and it could be a month or it could be even 
later than that.” 

The records of the clearing agency showed no expenditures for 
salary and wages. Respondent reported expenses under the heading 
of $895 in 1942, $1,101 in 1943, and $856 in 1944. Respondent handled 
41,983 hogs in 1942, 44,389 hogs in 1943 and dropped to 24,138 hogs 
in 1944, The expenditures in cash by respondent for labor are claimed 
to have gone to chute men, employees of commission firms, men on 
furlough, stockyard employees, labor paid by the hour at $1 plus per 
hour and Saturday and Sunday “watches” paid to stockyard em- 
ployees. Respondent obviously had some labor expense and while 
we doubt seriously that respondent had as much expense as reported, 
we are willing to concede that complainant did not show and it does 
not clearly appear that respondent did not have as much expense in 
this category as reported. We do this partly because respondent has 
claimed expenses of the same types under different headings and 
we are disposed to give him credit for the claimed expenditures in 
connection with the salaries and wages item. 

However, respondent’s explanation of the items of feed expense and 
the item of “other expenses” falls far short of justification. His per- 
sonal records of course contained no itemization of persons, dates 
and specific amounts which he claims were spent for “used” or “sal- 
vaged” corn. He counts in amounts he says were spent for bedded 
pens, cleaning up pens, etc., and even when all his unitemized claimed 
expenditures for feed for 1942 are added up, the total is $172.92 less 
than reported. On the “all other expenses”, numerous unsupported 
expenditures for charitable purposes are listed, tips and gratuities, 
etc., which seem to overlap both his claimed expenditures for “other 
salary and wages” and his claimed feed expenditures. For each year 
he also added in payments of principal and interest on loans, about 
$1,800 for 1942 and 1943 and about $800 for 1944. After surveying 
the reports and the evidence with these items overstated for each year, 
the inference is inescapable that they were deliberately padded and 
thus section 402 of the act was violated. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
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complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading persons 
charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent’s personal records did not meet the requirements of 
the act. Therefore, he should be directed to keep in the future such 
records as will fully and correctly disclose all transactions involved 
in his business, as required by section 401 of the act. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privilege of trading as a 
dealer at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set out 
in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 30 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1869) 


In re Frank J. Speck. P&S Doc. No. 1747. Decided August 26, 
1948. 

Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 

Same as 7 A. D. 767. 


Messrs. Richard F. Roche, George R. Springborg, and John J. Murray for com- 
plainant. Mr. Frank J. Speck, of Chicago, Illinois, for respondent. Mr. 
Spurgeon EF. Paul, Examiner. 


Decision by Thomas J. Flawin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted on July 12, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Acting Assistant Administrator, Production and Mar- 
keting Administration, United States Department of Agriculture. 
The respondent Frank J. Speck, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943, and 1944, and with fail- 
ing to keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions involved in his business as a registered 
dealer under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a state- 
ment of expenses under various headings and the total of such 
expenses when deducted from the gross proceeds is, of course, de- 
signed to reflect the dealer’s net profit for the period covered by 
the report. Respondent filed the required annual reports for the 
years 1942, 1943 and 1944. Section 462 of the act makes applicable 
sections 6, 8, 9 and 10 of the Federal Trade Commission Act, section 
10 making it unlawful for any person wilfully to make any false 
entry or any false statement of fact in an annual report. Regis- 
trants are required also to keep books and records that fully and 
correctly disclose all transactions involved in their business (sec. 
401;7 U.S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 30, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was rep- 
resented by Richard F. Roche and George R. Springborg, Attor- 
neys in the Office of the Solicitor, and the respondent appeared in 
person. Prior to the institution of this proceeding, an audit was 
made of the records maintained by the clearing agency for the re- 
spondent for the years involved by Wallace P. Winkler, an accountant 
for the complainant, who testified at some length with reference to 
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them at the hearing. As a part of the witness’s testimony, there were 
introduced in evidence Government Exhibits 4, 5 and 6, which are 
summaries of the annual reports, the audit, and the resulting dif- 
ference for each of the three years. Respondent’s annual reports for 
the years 1942, 1943 and 1944 were introduced in evidence as Gov- 
ernment Exhibits 1, 2 and 3. 

After the hearing and within a time allowed by the examiner, 
suggested findings, conclusions and order were submitted by the 
complainant and by the respondent through his attorney, Mr. 
Thomas J. Carroll, 105 West Madison Street, Chicago, Illinois. The 
complainant recommended a suspension of the respondent’s regis- 
tration for a period of 60 days; the respondent recommended that 
this proceeding be dismissed. On April 30, 1947, the examiner 
filed a report recommending that the respondent be ordered to cease 
and desist from filing annual reports that do not correctly reflect desig- 
nated information, and to keep records that correctly disclose all trans- 
actions involved in his business. The complainant filed exceptions to 
the report, protesting the failure of the examiner to recommend a sus- 
pension of the respondent’s registration, and requesting oral argu- 
ment. Exceptions were also filed by the respondent, the principal con- 
tention being that Government exhibits, the audit summaries, should 
not have been admitted in evidence. In lieu of oral argument, the com- 


plainant was permitted to and did file a written statement in support 
of its position. Although the respondent was notified that he might 
file a comparable statement, his attorney by letter dated February 5, 
1948, notified the Hearing Clerk of the Department that he considered 
the briefs and exceptions previously filed by him to be adequate. 


FINDINGS OF FACT 


1. The respondent, Frank J. Speck, is an individual whose address 
is 7810 Bennett Avenue, Chicago, Illinois. At all times material herein 
he was registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 
and the same items as disclosed by an audit of his accounts as kept 
by his clearing agency : 
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impossible for him to check the summary cards against them. The 
accountant testified at the hearing, “Owing to the abbreviations and 
the manner in which the notations had been made upon the larger 
cards, I believe only Mr. Miller could have deciphered some of the 
entries, and I, therefore, concentrated my attention upon the smaller 
or summary cards.” Of the summary cards, the respondent said, 
“These, of course, were made later than the original entries. Some- 
times it would be a week and it could be a month or it could be even 
later than that.” 

The records of the clearing agency showed no expenditures for 
salary and wages. Respondent reported expenses under the heading 
of $895 in 1942, $1,101 in 1943, and $856 in 1944. Respondent handled 
41,983 hogs in 1942, 44,389 hogs in 1943 and dropped to 24,138 hogs 
in 1944, The expenditures in cash by respondent for labor are claimed 
to have gone to chute men, employees of commission firms, men on 
furlough, stockyard employees, labor paid by the hour at $1 plus per 
hour and Saturday and Sunday “watches” paid to stockyard em- 
ployees. Respondent obviously had some labor expense and while 
we doubt seriously that respondent had as much expense as reported, 
we are willing to concede that complainant did not show and it does 
not clearly appear that respondent did not have as much expense in 
this category as reported. We do this partly because respondent has 
claimed expenses of the same types under different headings and 
we are disposed to give him credit for the claimed expenditures in 
connection with the salaries and wages item. 

However, respondent’s explanation of the items of feed expense and 
the item of “other expenses” falls far short of justification. His per- 
sonal records of course contained no itemization of persons, dates 
and specific amounts which he claims were spent for “used” or “sal- 
vaged” corn. He counts in amounts he says were spent for bedded 
pens, cleaning up pens, etc., and even when all his unitemized claimed 
expenditures for feed for 1942 are added up, the total is $172.92 less 
than reported. On the “all other expenses”, numerous unsupported 
expenditures for charitable purposes are listed, tips and gratuities, 
etc., which seem to overlap both his claimed expenditures for “other 
salary and wages” and his claimed feed expenditures. For each year 
he also added in payments of principal and interest on loans, about 
$1,800 for 1942 and 1943 and about $800 for 1944. After surveying 
the reports and the evidence with these items overstated for each year, 
the inference is inescapable that they were deliberately padded and 
thus section 402 of the act was violated. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
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complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep pro- 
vide an accessible source of information for verifying data set out in 
the reports. False or inaccurate reports and inadequate records may 
well result in concealing violations of the act and in misleading persons 
charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent’s personal records did not meet the requirements of 
the act. Therefore, he should be directed to keep in the future such 
records as will fully and correctly disclose all transactions involved 
in his business, as required by section 401 of the act. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privilege of trading as a 
dealer at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports 
which do not correctly disclose the information required to be set out 
in registrants’ annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 30 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1869) 


In re Frank J. Speck. P&S Doc. No. 1747. Decided August 26, 
1948. 

Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Reports—Order To Keep Accurate and Complete Records 

Same as 7 A. D. 767. 


Messrs. Richard F. Roche, George R. Springborg, and John J. Murray for com- 
plainant. Mr. Frank J. Speck, of Chicago, Illinois, for respondent. Mr. 
Spurgeon E. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 





784 PACKERS AND STOCKYARDS ACT, 1921 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted on July 12, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Acting Assistant Administrator, Production and Mar- 
keting Administration, United States Department of Agriculture. 
The respondent Frank J. Speck, is charged with wilfully making or 
causing to be made false entries and statements of fact in the annual 
reports filed by him for the years 1942, 1943, and 1944, and with fail- 
ing to keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions involved in his business as a registered 
" dealer under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs, in commerce, 
on his own account, at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
sales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U.S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a state- 
ment of expenses under various headings and the total of such 
expenses when deducted from the gross proceeds is, of course, de- 
signed to reflect the dealer’s net profit for the period covered by 
the report. Respondent filed the required annual reports for the 
years 1942, 1943 and 1944. Section 402 of the act makes applicable 
sections 6, 8, 9 and 10 of the Federal Trade Commission Act, section 
10 making it unlawful for any person wilfully to make any false 
entry or any false statement of fact in an annual report. Regis- 
trants are required also to keep books and records that fully and 
correctly disclose all transactions involved in their business (sec. 
401; 7 U.S.C. 221). 

An oral hearing was held at Chicago, Illinois, on October 30, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was rep- 
resented by Richard F. Roche and George R. Springborg, Attor- 
neys in the Office of the Solicitor, and the respondent appeared in 
person. Prior to the institution of this proceeding, an audit was 
made of the records maintained by the clearing agency for the re- 
spondent for the years involved by Wallace P. Winkler, an accountant 
for the complainant, who testified at some length with reference to 
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them at the hearing. Asa part of the witness’s testimony, there were 
introduced in evidence Government Exhibits 4, 5 and 6, which are 
summaries of the annual reports, the audit, and the resulting dif- 
ference for each of the three years. Respondent’s annual reports for 
the years 1942, 1943 and 1944 were introduced in evidence as Gov- 
ernment Exhibits 1, 2 and 3. 

After the hearing and within a time allowed by the examiner, 
suggested findings, conclusions and order were submitted by the 
complainant and by the respondent through his attorney, Mr. 
Thomas J. Carroll, 105 West Madison Street, Chicago, Illinois. The 
complainant recommended a suspension of the respondent’s regis- 
tration for a period of 60 days; the respondent recommended that 
this proceeding be dismissed. On April 30, 1947, the examiner 
filed a report recommending that the respondent be ordered to cease 
and desist from filing annual reports that do not correctly reflect desig- 
nated information, and to keep records that correctly disclose all trans- 
actions involved in his business. The complainant filed exceptions to 
the report, protesting the failure of the examiner to recommend a sus- 
pension of the respondent’s registration, and requesting oral argu- 
ment. Exceptions were also filed by the respondent, the principal con- 
tention being that Government exhibits, the audit summaries, should 
not have been admitted in evidence. In lieu of oral argument, the com- 


plainant was permitted to and did file a written statement in support 
of its position. Although the respondent was notified that he might 
file a comparable statement, his attorney by letter dated February 5, 
1948, notified the Hearing Clerk of the Department that he considered 
the briefs and exceptions previously filed by him to be adequate. 


FINDINGS OF FACT 


1. The respondent, Frank J. Speck, is an individual whose address 
is 7810 Bennett Avenue, Chicago, Illinois. At all times material herein 
he was registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 
and the same items as disclosed by an audit of his accounts as kept 
by his clearing agency: 
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Gross profit i 
Clearance and other commissions 


09 


Gross profit $16, 978. 
717. 40 


Clearance and other commissions 


201. 97 
Net profit 14, 977. 46 


Gross profit — $21, 984. 03 
Clearance and other commissions , 123. 


Net profit 


3. The respondent failed to keep such accounts, records and memo- 
randa during each of the years 1942, 1943 and 1944 as fully and 
correctly disclosed his expenses of doing business. 


CONCLUSIONS 


The items in the respondent’s reports which the complainant urges 
were reported falsely are of two general classes: (1) those which 
when tabulated against each other result in the item of gross profit, 
and (2) certain items of operating expense, the total of which, when 
subtracted from the item of gross profit, results in the item of net 
profit. A discrepancy in the report of net profit normally is attribu- 
table to discrepancies in one or more of the other items. 

As to the discrepancies in the items in his reports representing 
gross profits, the respondent testified that he relied, in preparing his 
annual reports, upon the accuracy of his clearing agency’s records. 
He testified also that a bookkeeper for that agency assisted him in 
preparing his reports. His counsel takes the position that the clear- 
ing agency’s records are presumed to be correct. Conceding that to 
be a reasonable position, it does not necessarily follow either that the 
agency’s bookkeeper took the figures off the books correctly or that 
the respondent reported them exactly as they appeared on the books. 
Since the class of items in question represent phases of the respond- 
ent’s business that are handled for him solely by his clearing agency, 
reporting on them correctly necessitates only that the required in- 
formation be transcribed accurately from the agency’s records to the 
dealer’s report. There is no room for other than mere clerical errors. 
The discrepancies in this instance are too substantial to be regarded 
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as mere clerical errors. Under the circumstances it must be concluded 
that the respondent wilfully made false entries in his reports with 
respect to the items just discussed. 

In explanation of the differences between the respondent’s reported 
expenses for clearance or other commissions paid and his expenses 
for feed and such expenses as determined by the Government audit, 
the respondent testified that he had incurred expenses for labor, for 
special services rendered by commission firm employees, by stock- 
yard company employees, and by turn men, and for Christmas presents, 
none of which disbursements appeared in the records of his clearing 
agency. It developed on cross examination that most of these dis- 
bursements for each year concerned had been reported by the respond- 
ent as expenses for clearance or other commissions paid. He also 
admitted that he had included as an expense for clearance or com- 
missions paid the expense of a trip he had taken to South Dakota for 
his health. He also testified that in reporting his expenses for feed 
he had included sums paid out personally for used corn purchased 
from different individuals around the yards. He admitted that he 
had no records and had kept none concerning these types of disburse- 
ments but had estimated them in making up his reports. 

Conceding that the respondent may have had expenses of the sort 
concerning which he testified, his testimony fell far short of estab- 
lishing that they were in amounts sufficient to account for the total 
expenses reported by him and in any event-none of such expense 
should have been reported as having been incurred for clearance or 
commissions paid. Aside from the fact that certain expenses should 
not have been reported as clearance or other commissions, there re- 
mains the question whether the respondent incurred miscellaneous ad- 
ditional expenses in amounts that would account for the substantial 
differences in the items for clearance and other commissions and for 
feed. There are factors which raise doubts as to the credibility of 
his testimony concerning the amount of such expenditures. For ex- 
ample, there was a difference of about $2,000 in the item for clear- 
ance and other commissions in each of the years 1942 and 1943 when 
he reported handling 11,230 hogs and 11,854 hogs, respectively, yet 
there was a difference of only $1,000 in the same item for 1944 when 
he reported handling 13,037 hogs. Similarly, the discrepancy in the 
feed expense for 1942 and 1944 was $1,000 and $1,100, respectively, 
yet in 1943 the discrepancy was $2,000. The respondent was unable 
when questioned at the hearing to explain these relative disparities 
other than to say that those figures were as close as he could come 
to them. Even if it is conceded that the respondent did incur some 
additional expenses that would not show in the records of his clear- 
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ing agency, and that there may have been some variation in operating 
costs as between years, nevertheless a careful consideration of the 
testimony and evidence in this proceeding leads to a conclusion that 
the respondent wilfully falsified his expenses for clearance and other 
commissions at least for 1942 and 1943, and his feed expense in at 
least 1943. 

It seems to be undisputed that respondent kept no records of his 
cash expenditures for various items of expense in connection with 
his business, and by his failure to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved 
in his business, including all items of expense properly chargeable to 
- his business operations, he failed to comply with Section 401 of the 
Packers and Stockyards Act, 1921, as amended (7 U.S. C. 221). 

Counsel for the respondent seeks to justify the failure to keep such 
records by pointing to the statutory provision which authorizes the 
Secretary to prescribe the manner and form in which such accounts, 
records, and memoranda shall be kept, and by pointing out that no 
such directions have ever been given. Surely this statutory provision 
and the failure of the Secretary to prescribe the manner in which 
such accounts, records, and memoranda shall be kept cannot justify 
or excuse the failure to keep any records of those items of expense 
which were substantial in amount, and which were not recorded in 
the records of the clearing agency. 

Respondent’s counsel, in a brief filed with his suggested findings 
of fact, urges that the respondent appeared at the hearing without 
counsel, that he was incapable of properly presenting matters in his 
own behalf, and that the record would have been in better shape had 
he been represented by counsel. The respondent had ample oppor- 
tunity to engage counsel. The transcript of testimony shows that 
he was given the fullest opportunity to question the complainant’s 
witness and to present his explanation of the apparent differences be- 
tween his reports and the audit of his clearing agency’s books. More- 
over, consideration has been given, in reviewing his testimony, to the 
fact that he was not represented by counsel at the hearing. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep 
provide an accessible source of information for verifying data set 
out in the reports. False or inaccurate reports and inadequate records 
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may well result in concealing violations of the act and in misleading 
persons charged with its enforcement. One who files false or mis- 
leading reports, or keeps inadequate records must know that by 
doing so he may be tending to frustrate the real purposes of the act. 

The respondent’s wilful making of false entries and false state- 
ments of fact in his annual reports warrants a suspension of his 
registration for a period of 30 days. 


ORDER 


The respondent shall cease and desist from making false entries 
and statements in annual reports with respect to items required to 
be set out in such reports and shall keep such accounts, records and 
memoranda as fully and correctly disclose all transactions involved 
in his business, including all items of expense and including as to 
each item, the date, amount, purpose, and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 30 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 


(A. D. 1870) 
In re J. B. Wacner. P&S Doc. No. 1748. Decided August 26, 1948. 


Suspension of Registration—Making False Entries and False Statements of 
Fact in Annual Reports—Cease and Desist—Making Incorrect and Incom- 
plete Annual Records—Order To Keep Accurate and Complete Records 


Same as 7 A. D. 767. 

Messrs. Richard F. Roche, George R. Springborg, and John B. Poindexter for com- 
plainant. Mr. John J. Toohey, of Chicago, Illinois, for respondent. Mr. 
Spurgeon E. Paul, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 et seg.), instituted on July 18, 
1946, by a complaint called “Order of Inquiry and Notice of Hearing” 
signed by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The re- 
spondent, J. B. Wagner, is charged with wilfully making or causing 
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to be made false entries and statements of fact in the annual reports 
filed by him for the years 1942, 1943 and 1944 and with failing to 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business as a registered dealer 
under the act. 

Respondent is registered as a dealer under the provisions of the 
Packers and Stockyards Act and, during the period material here, 
was engaged in the business of buying and selling hogs in commerce 
on his own account at the Union Stock Yards, Chicago, Illinois, posted 
as a stockyard subject to the act (9 CFR 204.1). F. Keys, Inc., acted 
as his clearing agent and maintained records showing his purchases, 
’ gales, withdrawals and other items, both of income and expense. 

Dealers registered under the act are required (sec. 402; 7 U. S. C. 
222) to submit annual reports to the Secretary on prescribed forms 
which are designed to show such information as the number of head 
of livestock purchased and sold and the costs of sales, the difference 
being reported as gross profit. The report also calls for a statement 
of expenses under various headings and the total of such expenses when 
deducted from the gross proceeds is, of course, designed to reflect the 
dealer’s net profit for the period covered by the report. Section 402 
of the act makes applicable Sections 6, 8, 9 and 10 of the Federal 
Trade Commission Act, section 10 making it unlawful for any person 
wilfully to make any false entry or any false statement of fact in 
any annual report. Respondent’s annual reports for the years 1942, 
1943 and 1944 are in issue here. Registrants are required also to keep 
books and records that fully and correctly disclose all transactions 
involved in their business (sec. 401; 7 U.S. C. 221). 

An oral hearing was held at Chicago, Illinois, on October 30, 1946, 
before Spurgeon E. Paul, as examiner. The complainant was rep- 
resented by Richard F. Roche and George R. Springborg, attorneys in 
the Office of the Solicitor, and the respondent appearéd in person. 
Prior to the institution of this proceeding, an audit was made of the 
records maintained by the clearing agency for the respondent for the 
years involved by Wallace P. Winkler, an accountant for the com- 
plainant, who testified at some length with reference to them at the 
hearing. As a part of the witness’s testimony, there were introduced 
in evidence Government Exhibits 4, 5 and 6, which are summaries of 
the annual reports, the audit, and the resulting difference for each of 
the three years. Respondent’s annual reports for the years 1942, 1943 
and 1944 were introduced in evidence as Government Exhibits 1, 2 
and 3. 

After the hearing and within a time allowed by the examiner, the 
complainant submitted suggested findings, conclusions and order, but 
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none were submitted by or on behalf of the respondent. The com- 
plainant recommended a suspension of the respondent’s registration 
for a period of 60 days. On April 16, 1947, the examiner filed a report 
recommending that the respondent be ordered to cease and desist from 
filing annual reports that do not correctly reflect designated informa- 
tion, and to keep records that correctly disclose all transactions in- 
volved in his business. Complainant filed exceptions to the report and 
requested oral argument. In lieu of oral argument the parties were 
allowed to file written argument and both parties did so. 


FINDINGS OF FACT 


1. The respondent, J. B. Wagner, is an individual whose address is 
8011 Oglesby Avenue, Chicago, Illinois. At all time material herein 
he was registered as a dealer under the provisions of the Packers and 
Stockyards Act, 1921, as amended, and was engaged in the business 
of buying and selling livestock, to wit, hogs, in commerce on his own 
account at the Union Stock Yards, Chicago, Illinois, posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2. The following differences appear between items reported by the 
respondent in his annual reports for the years 1942, 1943 and 1944 and 
the same items as disclosed by an audit of his accounts as kept by his 
clearing agency : 





























1942 
Item Audit Annual report Difference 

aoa .8s a teat Gouna eounee ean epacudeane $1, 754, 094.62 | $1, 740, 064. 98 $14, 029. 64 
Cost of sales é iis Snitip daaalart ated alee ee 1, 715, 439. 43 1, 702, 915. 21 12, 524, 22 
Gross profit... -_--- ad 38, 655. 19 37, 149. 77 1, 505. 42 
On no eines wake a esemnaake EN Bivouddaoteceinet 1, 265. 00 
Clearance and other commissions. -_-...-...-.-.-------- 1, 557. 26 6, 574. 36 5, 017. 10 
CI sc ctne nan puddesandawanndinnebyours=t 1, 767. 44 4, 773. 94 3, 006. 50 
ONIN os a dtca cael aseneusscaanosecsdnaunacesueuads 29, 860. 93 21, 659. 93 8, 201. 00 

1943 
a in nail sine edcn uceeacell $1, 513, 748.29 | $1, 508, 842. 30 $4, 905. 99 
IIS od oe usa wai 1, 474, 437. 18 1, 474, 395. 26 41. 92 
a ashes ele 39, 311. 11 34, 447. 04 4, 864. 07 
Salary and wages. .-.....-...------ 1, 610. 05 1, 760. 00 149. 95 
Clearance and other commissions. rata 1, 317. 45 6, 332. 30 5, 014. 85 
Ren kor eruanenawapeaieeanewWen 2, 009. 15 4, 010. 65 2, 001. 50 
WES oo Lana <cctuscacnasnuucakecpaamuagaeccmecue 30, 846. 60 19, 178. 11 11, 668. 49 

1944 
I a ee oman G ae SERGEREM $718, 394. 18 $718, 144. 00 $250. 18 
uc ecuiesnabnuckoknossdadacacedae keane 692, 316. 33 695, 973. 70 3, 657. 37 
ao. aan amainliniahigeanwen 26, 077. 85 22, 170. 30 3, 907. S 
TONS... seanensastccsavaducemecwwostwnee IT ce ialsicpcienacteces meal 208. 54 
Clearance and other commissions See 759. 42 2, 991. 95 2, 232. 53 
‘TObes (000 GBpONNS.. ......- soc ccnenne Socasad 1, 041. 30 1, 669. 92 628. 62 
MDS oe onan ae tedue agakdeeuuebeseanekaron 22, 195. 30 15, 333. 87 6, 861. 43 
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3. Respondent failed to keep such accounts, records and memoranda 
during each of the years 1942, 1943 and 1944 as fully and correctly 
disclose his expenses of doing business. 


CONCLUSIONS 


Section 401 of the Packers and Stockyards Act (7 U. S. C. 221) re- 
quires registrants to maintain written records that correctly disclose 
all transactions involved in their business. Under section 402 of the 
act (7 U.S. C. 222), which makes sections 6 and 10, and other sections 
of the Federal Trade Commission Act applicable to enforcement of 
the Packers and Stockyards Act, registrants are required to file annual 
reports with the Secretary giving specified information concerning 
their business operations, and it is made unlawful for anyone to wil- 
fully make a false entry or statement in the annual reports. The com- 
plaint of wilful false reporting in this proceeding is based on the 
discrepancies, as shown in the audit summaries, between items as 
entered in the annual reports and as they appear in the clearing 
agency’s records. The entries in dealers’ annual reports that are 
involved here fall generally into two separate classes: (1) those re- 
lating to proceeds of sales and costs of sales which, computed against 
each other result in a figure representing the dealer’s gross profit and 
(2) those showing various operating expenses the total of which, sub- 
tracted from the gross profit item, should show the dealer’s net profit. 
Major differences in the net profit item normally result from dis- 
crepancies in the other items mentioned. That factor is significant 
because, while there may be room for some discrepancy in the second 
class of items, such is not the case with respect to the first class. The 
gross profit items represent phases of the dealer’s operations the finan- 
cial aspects of which are handled entirely by their clearing agencies 
whose records constitute the sole source of information from which 
the dealer’s annual reports on those items are made up. Correctly 
reporting on them entails only correctly transcribing figures from 
the clearing agency’s records to the report. There is no room for dis- 
crepancy, except perhaps for minor clerical errors. 

Respondent’s explanation for the discrepancies of both types is 
that he had expenses in his business which he paid himself in cash of 
which neither he nor his clearing agency had any records. His testi- 
mony was that he spent money for extra labor, for special services 
around the stockyards, for “used” corn, for Christmas presents, tips, 
payments to turn-men, etc. As pointed out above, these have nothing 
to do with gross profits which are computed from information in the 
clearing agency records. Again, the expenditures described by re- 
spondent are not “clearance or other commissions”. There should be 
no difference in this item as reported by respondent and as disclosed 
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by the audits. Assuming, however, that respondent had expenditures 
of the types described by him, the explanation falls very far short of 
justifying the very large discrepancies for each of the three years 
between the annual reports and the audits. The only conclusion to be 
drawn from the record is that respondent deliberately padded the 
entries in the annual reports. This amounts to wilful falsification in 
violation of section 402 of the act. 

The complainant’s recommendation for disciplinary action in this 
case is based on the proposition that, unless those subject to regulation 
comply strictly with the requirements of the act concerning keeping 
complete records and filing accurate reports, a proper administration 
of the act is virtually impossible. The annual reports submitted by 
registrants constitute a principal source of information concerning 
compliance with the act. The records they are required to keep provide 
an accessible source of information for verifying data set out in the 
reports. False or inaccurate reports and inadequate records may well 
result in concealing violations of the act and in misleading persons 
charged with its enforcement. One who files false or misleading 
reports, or keeps inadequate records, must know that by doing so he 
may be tending to frustrate the real purposes of the act. 

The respondent himself testified that he did not keep complete rec- 
ords of his trading transactions. Therefore he should be directed to 
keep in the future such records as will fully and correctly disclose all 
transactions involved in his business, as required by section 401 of the 
act. 

The respondent’s wilful falsification of his annual reports for 1942, 
1943 and 1944 warrants a suspension of his privileges of trading as a 
dealer at the Chicago Union Stock Yards. 


ORDER 


Respondent shall cease and desist from making annual reports which 
do not correctly disclose the information required to be set out in 
registrant’s annual reports. 

Respondent shall keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, 
including cash expenditures made by him, and showing as to each 
item of expense the date, amount, purpose and to whom paid. 

The respondent’s registration at the Union Stock Yards, Chicago, 
Illinois, is suspended for 30 days beginning on the effective date of 
this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 
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(A. D. 1871) 
PACA Doc. No. 4790.* Decided August 2, 1948. 


Dismissal—Evidence—Failure to Show Lack of Performance of Duty Under 
Contract—Failing to Ice at First Regular Icing Station Not Shown as 
Proximate Cause of Damages 

Where complainant, under contract to purchase from respondent a carload of un- 

classified apples “under initial ice,” claimed that the shipment was not iced 
at the first regular icing station and this resulted in abnormal deteriora- 
tion for which loss complainant seeks an award of reparation, held, that 
the evidence shows it is customary in October to ice at Denver because of 
cool temperatures from loading point, and, since the shipment was held 
by carrier at Denver two days after icing, it is reasonable to assume that 
the condition of the fruit was due to failure to re-ice between Denver and 
Providence, and, therefore, the complaint should be dismissed.** 


. Alan J. Dimond and Mr. Herbert Alpert, of Boston, Massachusetts, for com- 
plainant. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. 
Oasper M. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding arising under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 
449a et seqg.). * * * doing businessas * * *, filed a formal 
complaint on March 17, 1947, against * * *. Complainant seeks 
an award of reparation in the amount of $2,133.12, the alleged loss 
sustained by reason of respondent’s failure to deliver apples of the 
kind, quality, and grade called for in a contract of purchase and sale. 

A copy of the formal complaint was served upon respondent on 
August 2, 1947. At the same time, there was served upon respondent 
a copy of the report of investigation of the case which was made by 
the Department. <A copy of this report was served upon complainant 
on August 4, 1947. 

Complainant alleges that respondent sold to complainant 660 bushel 
baskets of apples in car ART 21328, under initial ice, shipped from 

* * to * * * atthe agreed price of $2,764; that respondent 
shipped apples of a kind, quality, and grade inferior Aa that contracted 
for; that at destination there was no ice in the car bunkers and the 
apples were generally decayed. It is alleged further that complain- 
ant, under protest, paid to respondent the full purchase price and 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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that complainant at the request and suggestion of respondent disposed 
of the apples, receiving the sum of $1,026.88 or $1,737.12 less than 
the contract price, for which respondent agreed to reimburse com- 
plainant. Reparation is requested for the actual loss of $1,737.12 and 
lost profits of $396, making a total of $2,133.12. 

Respondent filed an answer on August 20, 1947, wherein the contract 
terms as alleged by complainant are admitted, but respondent adds 
that it was further agreed that the apples were unclassified and the 
basis of sale was shipping point acceptance final. By way of defense, 
respondent alleges that a carload of unclassified apples were delivered 
to complainant; that the car was initially iced at * * * and that 
the shipment was delayed by the carrier in transit, a risk assumed 
by complainant. Respondent denies that any conduct on its part 
caused complainant to sustain a loss and it is prayed that the com- 
plaint be dismissed. 

Pursuant to the request of respondent an oral hearing was held in 
this proceeding at * * * on February 5, 1948. The parties were 
represented by counsel. 

The record developed that there is no dispute between the parties 
as to the agreed contract terms. On October 11,1945, * * * rep- 
resenting respondent, called * * * by telephone and offered for 
sale a carload of unclassified * * * apples, of various varieties, 
214 inch minimum, under initial ice, which had been shipped October 
9 at a total cost to complainant of $2,764, shipping point acceptance 
final. * * * agreed to purchase the shipment on the foregoing 
terms. 

The carload of apples was shipped from * * * under standard 
ventilation and arrived at * * * in the afternoon of October 10. 
The shipment remained there three hours and then continued 
to * * * where it arrived early on October 11 and was iced that 
afternoon. The car did not depart from * * * until the evening 
of October 13 because of repairs necessitated by a defective wheel. 
The car arrived at * * * on October 20, a Saturday, and was 
Federally inspected Monday, October 22. 

Complainant contends that the deteriorated condition of the apples 
at destination resulted because the shipment was not initially iced as 
represented by respondent at the time of sale. * * * testified that 
apples generate heat during transit, especially when the weather is 
warm at the time of loading, and should be initially iced. He stated 
that “initial ice” means icing at the shipping point or, if no facilities 
are available, then at the first regular icing station. This would 
be * * * since icing is not available at the shipping 
point * * *, It was developed that onthe * * * and R.G. 
W. RR., over which the shipment moved, the rail distance from 





796 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7 A.D. 


* * * t * * * is 85 miles and * * * is 359 miles be- 
yond. For the purpose of showing that the weather was warm enough 
to have affected materially the condition of the un-iced shipment, com- 
plainant introduced into evidence a statement from the United States 
Department of Commerce Weather Bureau showing the ranges of 
temperatures at the times and along the route the shipment moved be- 
ene: SO ge. oe oF, 

The position taken by respondent in its brief is that the term “un- 
classified” in connection with apples has no meaning with respect to 
grade, quality, and condition and, therefore, complainant has failed 
to prove that it did not receive the kind of apples contracted for. 
* * *, President of the Standard Inspection Service, testified that 

tanclassified” apples may consist of apples designated as “drops” and 
“windfalls”—apples that have dropped or been blown to the ground— 
as well as apples that have defects and decay in excess of the tolerances 
allowed for the various grades specified in the U. S. Standards for 
apples. 

Both respondent and * * * testified that the condition of 
apples would not change any appreciable amount in a movement under 
standard ventilation between * * * and * * * . Respond- 
ent testified further that the shipment was delayed approximately 4 
days in transit, and one vent on the car was found open upon arrival 
at * * *, whereas both vents should have been closed en route. It 
is the contention of respondent that the carrier’s failure in these re- 
spects was the proximate cause of any deterioration found to be pres- 
ent in the shipment upon arrival. 


FINDINGS OF FACT 


1. The complainant is an individual, * * *, doing business as 


* * *,whoseaddressis * * *. 

2. The respondent, * * *, is a corporation with its principal 
place of business at * * *. Respondent is licensed under the 
Perishable Agricultural Commodities Act of 1930, as a dealer, com- 
mission merchant and broker, and was so licensed at the time of the 
transaction involved herein. 

3. On or about October 11, 1945, complainant contracted to purchase 
from respondent 660 bushel baskets of unclassified apples, 214 inch 
minimum, of the following varieties: Jonathans, 496 baskets; Grimes 
Golden, 52 baskets; Rome Beauties, 10 baskets; Delicious, 102 baskets. 
It was represented by respondent that the apples were under initial ice 
and had been shipped in car ART 21328 from * * *, on October 
9, 1945. The agreed purchase price was $4.15 per bushel or a total 
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of $2,739, plus brokerage of $25, or a total of $2,764, f. o. b. shipping 
point acceptance final. 

4. The U. S. Standards for Apples, issued October 1937, and re- 
issued October 1939, provide for 10 specific grades of apples. In 
these grades, not more than one percent shall be allowed for decay or 
internal breakdown of the apples in any one container. The standards 
provide further that “Unclassified shall consist of apples which are 
not graded in conformity with any of the foregoing grades.” 

5. The car left * * * , on the afternoon of October 9, moving 
under standard ventilation, and arrived at * * * 3:20 p. m, 
October 10. Thecarleft * * * at6:05 p.m. on October 10 and 
arrived in * * * at 8:05 a. m. October 11. * * * was the 
first regular icing station on the * * * and R.G. W. RR. in the 
line of movement of the car from * * * to its destination. The 
car was iced at * * * on October 11 at 12:40 p. m. pursuant to 
the instructions of the original shipper (not respondent) to the carrier 
dated October 10, as follows: “now standard vent change to rule 240, 
ice to capacity at * * * donot reice.” The car was forwarded 
from * * * at 6:15 p. m. on October 13, the delay in * * * 
being due to the repairing of a wheel on the car. The car arrived 
in * * * at 4:15 a. m. October 17, left * * * 11:15 a. m. 
on the same date and was placed for the consignee at * * *, at 
5:20 a. m. on October 20. 

6. The car was inspected on October 22 at 2:40 p.m. The Federal 
inspection certificate shows that one hatch cover was open and one 
closed at each end of the car and one plug was out and one in at each 
end of the car. The bunkers were empty of ice. The condition of 
the various varieties of apples were—Jonathans: mostly firm, some 
firm ripe, ranging from 6 to 25 percent, averaging approximately 14 
percent decay; Delicious: generally firm, in most samples 5 to 12 per- 
cent in many none, averaging approximately 5 percent decay ; Grimes 
Golden: generally firm, ranging from 2 to 15 percent, averaging ap- 
proximately 9 percent decay; Rome Beauty, generally hard, less than 
one percent decay. 

7. Complainant promptly notified respondent of the condition of 
the shipment. Complainant paid to respondent, under protest, the 
full purchase price of $2,764. 

8. The apples were sold between the dates October 23 and 27. by 
* * *. The gross price received for the apples was $1,572.75. After 
deduction of $21.55 for demurrage, $5 for inspection, $23 for ice and 
$496.32 for freight, there resulted a net to complainant of $1,026.88. 

9. Records of the Weather Bureau, United States Department of 
Commerce, show that the minimum and maximum temperatures at 
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the following points and times on the * * * and R. G. W. RR. 
were as follows: * * * on October 9, 1945, 49 to 79 degrees; 
* * * on October 10, 53 to 82 degrees; * * * October 10, 39 
to 87 degrees; * * * October 11, 49 to 72 degrees. 

10. Informal complaint was received by the Department of Agri- 
culture on April 1, 1946, which was within nine months from the 
date that the cause of action accrued. 


CONCLUSIONS 


The contract of purchase and sale in this proceeding contained the 
words “under initial ice.” Complainant contends that its loss was 
due to the abnormal deterioration of the apples which, in turn, re- 
sulted because the carload was not under initial ice as respondent 
represented at the time of the making of the contract. According 
to complainant the words “under initial ice” mean icing at the shipping 
point or, if no facilities are available, then at the first regular icing 
station. There are no icing facilitiesat * * * and the first regu- 
lar icing station on the * * * and R. G. W. RR. is located at 
* * *, Assuming the deterioration to be abnormal for “unclassi- 
fied” apples, respondent denies that delay in icing was the proximate 
cause of the damage. 

At the oral hearing, no testimony was presented as to the condition 
of the fruit at the time of shipment. The only evidence offered by 
complainant in substantiation of its claim was the testimony of 
* * * to the effect that the primary cause of the deteriorated con- 
dition of the apples upon arrival at * * * was the failure to ice 
the car at * * *. He admitted, however, that this was the only 
carload of apples which he had ever purchased from * * *. In 
contrast, the witness for respondent, * * * stated that he had 
been in inspection work for approximately 32 years and was familiar 
with the shipment of apples from * * *. He testified, in effect, 
that the condition of a shipment of apples would not appreciably 
change while moving under standard ventilation from * * *. to 
* * * in temperatures ranging from 40 to 70 degrees and, there- 
fore, the failure to ice at * * * was not of any consequence. 

During the investigation by the Department of the complaint, let- 
ters were received from the original shipper of the apples involved 
herein and other parties familiar with the handling of such apples. 
Photostatic copies of these letters are attached to the report of investi- 
gation. The shipper in a letter dated September 4, 1946, states that: 

“It has been the well established custom for many years and known through- 


out the trade that cars of apples moving from the Western slope of * * * to 
mideastern or eastern points are initially iced at * * * or * * *, ac- 
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cording to route. The reason is that shipments move over the mountains through 
low temperatures which is equivalent to or better than icing as the fruit is cooled 
thoroughly and the temperature can be retained after ice is applied at either 
* * * or * * *, This well established practice was followed as to car 
ART 21328 which was initially iced at * * * after travelling through aver- 
age temperatures of 40 degrees.” 

The record establishes that the car was iced at * * * on Oc- 
tober 11 and the ice was never replenished although the car did not 
arrive at * * * until October 20. Since the carrier held the 
car two daysat * * * for repairs, after the icing, it is probable 
that much of the ice melted prior to movement from that point. The 
car arrived at * * * with no ice in the bunkers. In the absence 
of further proof, it seems reasonable to assume that the deteriorated 
condition of the fruit on arrival at * * * was due to the failure 
to re-ice the carat * * * or some intermediate point rather than 
the failuretoiceat * * *. 

It is concluded that respondent did not fail, without reasonable 
cause, to perform any duty arising out of the transaction involved 
herein. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this decision shall be served upon the parties by registered 


mail or in person. 





(A. D. 1872) 


Iuurnois Frourr Growers ExcHance v. Farm Fresu Lrp. PACA Doc. 
No. 4975. Decided August 3, 1948. 


Failure To Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent three 
carloads of peaches, and that respondent accepted the peaches but has 
failed and refused to pay therefor, and where respondent failed to file an 
answer to the complaint, held, that respondent’s failure to answer con- 
stitutes an admission of the allegations of the complaint, and respondent’s 
failure to pay the purchase price is a violation of section 2 of the act for 
which reparation should be awarded complainant.* 


Mr. Harry Meloy, of Chicago, Illinois, for complainant. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C., 1946 ed., 499a et seg.). By its complaint 
filed herein, complainant seeks to recover, as reparation, the unpaid 
purchase price of three carloads of peaches alleged to have been sold 
and delivered to respondent. 

A copy of the report of investigation was served on complainant 
on May 17, 1948. A copy of the formal complaint and a copy of 
the report of investigation were served on respondent on May 18, 
1948. As a part of the service made on the latter date, respondent 
was notified in writing that an answer to the complaint should be 
filed within 20 days from the date of service thereof, and that, in 
accordance with § 47.8 (c) of the Rules of Practice, failure to file 
an answer would constitute an admission of the allegations of the 
complaint. No answer has been filed in the proceeding, and the 
case, accordingly, is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Illinois Fruit Growers Exchange, is a corporation 
whose post office address is Carbondale, Illinois. 

2. Respondent, Farm Fresh Limited, is a corporation whose address 
is 1400 Plaza Avenue, New Hyde Park, New York. At the time of 
the transactions involved herein, respondent was not licensed under 
the act, but was subject to license. Respondent subsequently obtained 
a license and paid arrearage from November 26, 1946. 

3. On or about September 1, 1947, in the course of interstate com- 
merce, complainant by oral contract sold to respondent one carload, 
MDT-4354, containing 396 bushels, of U. S. No. 1 Elberta peaches, 
134’’-2”’, at an agreed price of $1.15 per bushel, plus $20.00 for pre- 
cooling, or a total sale price of $475.40, f. o. b. Centralia, Illinois. 

4. On or about August 28, 1947, in the course of interstate com- 
merce, complainant by oral contract sold to respondent one carload, 
PFE-60690, containing 396 bushels, of U. S. No. 1 Elberta peaches, 
2’’ and up, at an agreed price of $1.10 per bushel, plus $20.00 for 
pre-cooling, or a total sale price of $455.60, f. o. b. Sesser, Illinois. 

5. On or about September 1, 1947, in the course of interstate com- 
merce, complainant by oral contract sold to respondent one carload, 
MDT-4529, containing 396 bushels, of U. S. No. 1 Elberta peaches, 
134,’’-2’’, at an agreed price of $1.00 per bushel, plus $20.00 for pre- 
cooling, or a total sale price of $416.00 f. o. b. Irvington, Ilinois. 

6. On the respective dates of sale shown in paragraphs 3, 4, and 
5 hereof, complainant had cars MDT-4354, PFE-60690, and MDT- 
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4529 diverted to respondent at New Hyde Park, New York. Upon 
arrival of the three cars, respondent accepted the peaches contained 
therein. 

7. Respondent has failed and refused to pay complainant the total 
purchase price of $1,347.00, or any part thereof. 

8. Formal complaint was filed on March 29, 1948, which was within 
nine months after the cause of action here accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer in the proceeding constitutes 
an admission of the allegations of the complaint. Section 47.8 (c) 
of the Rules of Practice (7 CFR, 1945 Supp., 47.8 (c)). 

It is concluded that respondent’s failure and refusal to pay for the 
three carloads of peaches which it accepted upon sale and delivery 
by complainant is a violation of section 2 of the act. Reparation in 
the amount of $1,347.00, with interest, should be awarded complainant ; 
and the facts and circumstances set forth herein should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,347.00, plus interest 
thereon at the rate of 5 percent per annum from October 1, 1947, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1873 


Tue Auster Company v. NEAL Fruir Distrisurors AND W. A. SNYDER 
& Sons Company. PACA Doc. No. 4629. Decided August 9, 


1948. 


Contract of Purchase and Sale—Breach of Warranty—Decay Beyond 
Tolerance—Damages 


Where complainant purchased a carload of oranges from respondents with a 
shipper’s guarantee of soundness for decay within 5 percent, and inspection 
at destination showed the oranges contained an average of 17 percent blue 
mold rot and other damage, and complainant accepted the shipment, sold 
the oranges at auction, and incurred a deficit in disposing of the fruit, it is 
held, that respondents violated section 2 of the act by furnishing a car of 
oranges which failed to conform to the contract specifications, and, therefore, 
complainant is entitled to an award of reparation for the loss sustained, 
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consisting of the amount paid to respondents by complainant for the oranges, 
plus the deficit suffered by complainant in disposing of the shipment.* 


Contract of Purchase and Sale—Acceptance of Goods—Breach of Warranty 


Where the purchaser of a carload of oranges under contract diverted the ship- 
ment to its customer, thereby taking title to the produce, it is held, that, in 
a proceeding by the buyer to recover damages for failure to deliver oranges 
which complied with the contract specifications, acceptance of title by the 
buyer does not ordinarily discharge the seller from liability in damages for 
breach of warranty of quality, and complainant is entitled to reparation.* 


Damages—Breach of Warranty—Sale by Auction Reasonable and Prudent To 
Minimize Damages 


Where respondents, in defending a proceeding against them for damages suffered 
due to their failure to ship a car of oranges in accordance with the contract 
of purchase and sale, claimed that the complainant failed to use due diligence 
when it sold the oranges at auction, it is held, that, where the seller breached 
the contract by supplying oranges decayed beyond tolerance, the sale at 
auction was reasonable and prudent to minimize the damages.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Messrs. Spiegel & 
Rosenblatt, of Chicago, Illinois, and Mr. G. V. Weikert, of Los Angeles, Cali- 
fornia, for respondent. Mr. John S. Griffin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 
et seqg.). An informal complaint was filed by The Auster Company 
on April 11, 1946, alleging failure to deliver in accordance with con- 
tract terms a car of Valencia oranges, shipped to complainant on July 
30, 1945. A formal complaint was filed on June 14, 1946. The 
respondents, Neal Fruit Distributors and W. A. Snyder & Sons Com- 
pany, were served with a copy of the investigation report through 
their attorney on September 9, 1946, and with a copy of the complaint 
on September 10 and 11, 1946. A formal answer was filed by the 
respondents on October 11, 1946. 

The complaint alleges that on or about June 6, 1945, the complainant 
purchased from the respondents, by contract in writing, 10 cars of 
Southern California Valencia oranges, Snyder Select or equal quality, 
at a price of $5.73 delivered Chicago, Illinois, on a shipper guarantee 
of sound arrival with 5% tolerance for decay. It is further alleged 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—EHd. 
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that on June 6, 1945, by a contract in writing, the complainant sold the 
said 10 carloads of Valencia oranges to Al Rose Company, Chicago, 
Illinois, under the same terms and agreement as contained in the 
contract with the respondents. It is alleged that thereafter the 
respondents shipped a carload of Valencia oranges, in car MDT 19504, 
which was of a kind, quality and grade inferior to that called for in 
the contract, and that on or about the 8th of August 1945, the com- 
plainant diverted this car to Al Rose Company, Chicago, Illinois, 
without first having an opportunity to inspect the oranges upon 
arrival at destination. Following the diversion, Federal inspection 
was made and the oranges were found to show “from 10 to 30%, 
average approximately 17%, blue mold rot in various stages, from 
2 to 8%, average 5%, damaged by skin break-down, 2% serious damage, 
remainder firm.” The complainant alleges that because of the failure 
of the respondents to furnish oranges of a kind, grade and quality 
specified in the contract, they were damaged in the amount of 
$2,701.96, and they seek reparation in that amount. 

The answer filed by respondents denies that the oranges failed to 
meet contract specifications and denies that complainant suffered 
damages in the amount alleged. Respondents requested an oral 
hearing. 

An oral hearing was held at Los Angeles, California, on June 19, 
1947, at which both parties appeared by counsel. Depositions which 
had been previously taken were introduced in evidence and a request 
was made to keep the record open for the purpose of submitting a 
stipulation as to the testimony of L. H. Neal, a witness for respondent, 
who at that time was seriously ill. The request was granted, and the 
record was held open for a period of 30 days for receiving this stipula- 
tion. After some 60 days the stipulation had not been received and 
no request had been made for an extension of time for its submission. 
Accordingly, the record was closed. 

The depositions and exhibits attached thereto support the allega- 
tions in the complaint that a contract was entered into by the parties 
for the purchase and sale of Valencia oranges at a price of $5.73 per 
box, with a shipper’s guarantee of soundness for decay within 5%; 
that when the oranges, contained in car MDT 19504, were inspected at 
the request of Al Rose Company, to whom the oranges were sold by the 
complainant on identical terms as complainant’s contract with re- 
spondent, they were found to show from 10 to 30%, average approxi- 
mately 17%, blue mold rot in various stages, from 2 to 8%, average 5%, 
damaged by skin break-down, 2% serious damage, remainder firm. 
Much of the testimony contained in the depositions relates to the 
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manner in which the oranges were disposed of, the value thereof, and 
other facts relative to the damage suffered by the complainant. 


FINDINGS OF FACT 


1. Complainant, The Auster Company, whose address is 51 South 
Water Market, Chicago, Illinois, is a partnership consisting of Morris 
Auster, Michael Auster and Clark Auster. 

2. Respondent, Neal Fruit Distributors, whose address at the time 
of this transaction was 1315 East Seventh Street, Los Angeles, Cali- 
fornia, was a partnership consisting of Lynden H. Neal and Kenneth 
Snyder, and as such was licensed under the Perishable Agricultural 
‘Commodities Act, 1930; respondent, W. A. Snyder & Sons Company, 
whose address is Upland, California, is a partnership consisting of 
William A. Snyder, Paul L. Snyder, Kenneth M. Snyder and L. H. 
Neal, and was also licensed under the act at the time of this transaction. 

A supplemental report of investigation made by the Fruit and 
Vegetable Branch, dated April 9, 1948, indicates that Neal Fruit Dis- 
tributors of California, a partnership composed of L. H. & V. S. Neal 
and licensed under the act on March 2, 1948, have assumed all liabili- 
ties of respondent Neal Fruit Distributors, which has surrendered its 
license to the Regulatory Division, Washington, D. C. 

3. On June 6, 1945, a contract was entered into by the parties 
whereby the respondents agreed to sell and the complainant agreed to 
buy 10 cars of Southern California Valencia oranges, Snyder Select, 
or equal quality, at a price of $5.73 per box, delivered at Chicago. The 
seller guaranteed the oranges to be sound on arrival with 5% tolerance 
for decay, and it was provided that a $300 per car deposit was to be 
air mailed to respondent by the complainant on receipt of the car 
number and manifest. 

4, The complainant, on June 6, 1945, sold to the Al Rose Company, 
Chicago, Illinois, the oranges purchased by complainant from respond- 
ents on terms identical with those in the contract executed by the 
complainant with the respondents, plus a procurement charge of 10¢ 
per box. 

5. On or about July 30, 1945, the respondents shipped car MDT 
19504, containing 561 standard boxes of Valencia oranges, from Clare- 
mont, California, consigned to Neal Fruit Distributors, advise The 
Auster Company, via Chicago, Illinois. The car arrived at Chicago 
on or about August 8, 1945. 

6. On or about August 8, 1945, the complainant diverted car MDT 
19504 to itself, advise the Al Rose Company, Chicago, and directed 
the carrier to release the said car to the Al Rose Company and place 
it on the bond of The Auster Company. 
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7. At the request of the Al Rose Company, an inspection of the con- 
tents of car MDT 19504 was made on August 8, 1945, by a representa- 
tive of the United States Department of Agriculture, and the or- 
anges were found to contain from 10 to 30%, average approximately 
17%, blue mold rot in various stages, from 2 to 8%, average 5%, dam- 
aged by skin breakdown, 2% serious damage, remainder firm. 

8. Al Rose Company, by telegram dated August 8, 12:17 p. m., 
rejected the car of oranges to complainant on account of decay in ex- 
cess of the guaranteed tolerance. 

On the same day, the complainant wired Neal Fruit Distributors: 

“We are rejecting car MDT 19504 account excessive decay and tolerance. 
Government inspection shows average 17% decay.” 
and received the following wire from L. H. Neal on August 9, 1945: 

“Re MDT 19504 railroad advises will not accept our diversion as car diverted 
by you on your bond and is your property. Air mail check 2191.81 and notify 
when mailed.” 

9, On August 9, 1945, complainant advised respondents that if 
respondents insisted upon complainant’s acceptance, complainant 
would sell the oranges and tender proceeds of sale. Thereafter, com- 
plainant informed respondents that it was selling car MDT 19504 at 
auction and would deliver the net proceeds to the respondents. 

10. On August 13, 1945, the oranges in car MDT 19504 were sold 
at auction by Fruit Auction Sales Company at Chicago, Illinois, for 
a total return of $559.10, which was $210.15 less than the total expenses 
incident to the handling of the car, including the freight charge, 
refrigeration, auction charges, inspection, demurrage, icing, etc. This 
deficit was paid by the complainant. 

11. An informal complaint was filed by the complainant on April 
11, 1946, and within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute in this case regarding the terms of the contract or 
the condition of the oranges at the time they arrived at Chicago on 
August 8, 1945. Asa matter of fact, respondents concede in their brief 
that the oranges did not meet contract specifications at the time they 
were received. It is argued by respondents that they were “perfectly 
willing to tender a reasonable adjustment on account of the condition 
of the oranges on arrival” * * * “ifa reasonable attitude toward 
compromise were displayed” by the complainant. There is no evi- 
dence, however, that any definite adjustment was offered complainant 
by the respondents on account of condition of the oranges until August 
15, after the oranges had been sold at auction. To the contrary, when 
complainant sought to reject the shipment and was advised by re- 





806 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A.D, 


spondents that the railroad refused to accept respondents’ diversion to 
another market because complainant had diverted the car to com- 
plainant’s customer upon arrival, respondents informed complainant 
that the car of oranges “is your property, air mail check $2191.81 and 
notify when mailed.” It appears, therefore, that complainant did 
the only thing it could do, after requesting advice from respondents 
as to disposition of the shipment and receiving no reply and after 
respondents had failed to accept complainant’s offer to divert the 
oranges back to respondents to be disposed of as they saw fit, and that 
was to sell the oranges and render an accounting to respondents. 

Complainant admits that it accepted the car of oranges by diverting 
‘it and placing it on complainant’s bond, but takes the position that 
complainant was fully within its rights in accepting the shipment and 
suing for breach of warranty by the respondents. This position by 
complainant is supported by the Department’s decision in the case of 
J.C. McDow v. Jerome Kantro Co., 4 A. D. 668 where, in awarding 
reparation to the complainant for loss sustained by reason of re- 
spondent’s failure to deliver produce in accordance with the terms of 
the contract, it was said that, “Acceptance of title by the buyer does 
not ordinarily discharge the seller from liability in damages for 
breach of warranty in quality.” 

Respondent’s principal defense is their contention that the com- 
plainant failed to use reasonable diligence to minimize the damage in 
disposing of the oranges. Let us examine the facts disclosed by the 
record. The shipment arrived in Chicago on August 8, 1945. It was 
immediately diverted by complainant to its customer, Al Rose in 
Chicago, who obtained an inspection and promptly rejected the 
oranges on the same date because of excessive decay. On that same 
day, August 8, complainant attempted to reject to respondents who 
refused the rejection. Complainant then offered to redivert the car of 
oranges to respondents and, receiving no reply, requested advice from 
respondents regarding disposition. No agreement was reached be- 
tween the parties and they were still engaged in a telegraphic corre- 
spondence until late in the afternoon or evening of August 9. In order 
for the oranges to have been sold on the August 10 auction, it would 
have been necessary for complainant to divert the car to auction by 3 
p- m. on August 9, which was not feasible in view of its continuing 
correspondence with respondents and its efforts to come to some agree- 
ment. Since complainant had no opportunity to divert the car for 
auction sale of August 10, the next sale was on Monday, August 13, 
there being no auction sale on Saturday, August 11. As to this method 
of disposing of the oranges, it should be noted that the Department has 
held, in Heller Bros. Co., Inc. vy. Associated Fruit Distributors of 
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California, 4 A. D. 1002, that where the seller breached the contract by 
supplying oranges decayed beyond tolerance, sale at auction was 
reasonable and prudent to minimize the damages. 

It must be concluded in this case that respondents violated section 
2 of the act in that they failed to furnish complainant a car of oranges 
which conformed to contract specifications, and that complainant 
should be awarded reparation in the amount of the loss sustained as 
a result of respondents’ breach of warranty. Such loss consists of 
the amount paid to respondents by complainant for the oranges, or 
$2,491.81, plus a deficit of $210.15 suffered by complainant in dis- 
posing of the car of oranges at auction (total gross sales at auction 
being $559.10, and additional charges for freight, refrigeration, ice, 
demurrage and auction charges, making a total charge of $769.25; 
or a deficit of $210.15), or a total of $2,701.96. The facts and cir- 
cumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondents shall 
pay to the complainant, as reparation, the sum of $2,701.96, with in- 
terest thereon at the rate of 5 percent per annum from August 15, 
1945, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1874) 


Pomona Cirrus Packers v. ALBERT Kranson. PACA Doc. No. 4984. 
Decided August 11, 1948. 


Failure To Pay Purchase Price—Effect of Failure To Answer Complaint— 
Default 


Where complainant alleged a sale of a truckload of oranges to respondent who 
accepted delivery and transported the oranges in interstate commerce from 
Florida to Pennsylvania but failed to pay the agreed purchase price therefor 
and failed to answer the complaint, it is held, that in accordance with the 
rules of practice, respondent’s failure to answer the complaint constitutes 
an admission of the facts alleged therein and a waiver of hearing, and 
reparation should be awarded complainant for the purchase price, with 
interest.* 


Pomona Citrus Packers, of Pomona Park, Florida, complainant pro se. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 
et seg.). An informal complaint was filed on July 1, 1947, and a 
formal complaint was filed on February 27, 1948. A copy of the 
report of investigation was served on complainant by registered mail 
on May 7, 1948. On June 11, 1948, a copy of the formal complaint 
and a copy of the report of investigation in this proceeding were left 
at respondent’s last known address, 67 South Welles Street, Wilkes- 
Barre, Pennsylvania, with Mrs. Ida Kranson who stated that she 
was the mother of respondent but did not know where he could be 
found. This service included a letter to respondent directing his 
attention to the necessity of answering the complaint within 20 days 
thereafter and advising him that failure to answer would be deemed 
to be an admission of the truth of the allegations contained in the 
complaint and would constitute a waiver of hearing in accordance 
with the rules of practice. Notwithstanding such notice, respondent 
has failed to file an answer to the complaint and the proceeding is 
therefore disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Al J. Rinck, is an individual, trading as the Po- 
mona Citrus Packers, whose post office address is Pomona Park, 
Florida. 

2. Respondent, Albert Kranson, is an individual whose address is 
67 South Welles Street, Wilkes-Barre, Pennsylvania. At the time 
of the transaction involved herein, respondent was not licensed under 
the act but was subject to license. Respondent applied for a license 
under the act, and a license was issued to him on November 26, 1947. 
In connection with his application, respondent paid arrearage from 
May 1946 to the date of license. Respondent’s license has since been 
revoked. 

3. On or about February 19, 1947, in the course of interstate com- 
merce, complainant contracted to sell and respondent to purchase a 
truckload of 175 boxes of oranges at the agreed price of $2.75 per box, 
or $481.25 for the truckload, f. 0. b. Pomona Park, Florida. Respond- 
ent took delivery of the oranges at that point for transportation by 
truck operated by him in interstate commerce to Wilkes-Barre, 
Pennsylvania. 

4. At the time of taking delivery of the truckload of oranges in- 
volved in this proceeding, respondent gave his check to complainant 
for the full amount of the contract purchase price. This check was 
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returned by the bank upon which it was drawn because of insufficient 
funds to the credit of respondent. A check subsequently given to 
complainant for one hundred dollars as part payment for the oranges 
was likewise dishonored by the bank upon which it was drawn. The 
full amount of the contract purchase price of the oranges remains 
due and owing from respondent to complainant. 

5. Informal complaint was filed in this proceeding on July 1, 1947, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


In accordance with section 47.8 (c) of the rules of practice (7 CFR, 
1945 Supp., 47.8 (c) ) respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint. 

The respondent’s failure to pay complainant the agreed purchase 
price for the truckload of oranges involved in this proceeding was, 
and is, in violation of section 2 of the act. Complainant should be 
awarded reparation in the full amount of the agreed purchase price 
of $481.25, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $481.25, with interest thereon at 5 per- 


cent per annum from March 1, 1947, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1875) 


S. A. Gerrarp Co. v. Syracuse Frurr Company. PACA Doc. No. 
4883. Decided August 12, 1948. 


Failure to Pay Purchase Price—Evidence—Failure to Sustain Burden of Proof 
as to Lack of Suitable Shipping Condition—Facts Failing to Show Cancella- 
tion of Contract 


Where complainant seeks reparation for the purchase price of two carloads of 
lettuce sold and received by respondent, and respondent alleges that the 
lettuce was not of the grades warranted and was deteriorated when re- 
ceived, and that a new contract was entered into whereby respondent was 
to handle the lettuce for complainant’s account, held, that the lettuce was 
of the grades warranted when shipped, respondent failed to sustain the 
burden of showing that the lettuce was not in suitable shipping condition, 
and the evidence failed to show that complainant agreed to a cancellation 
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of the contract and, therefore, reparation should be awarded complainant 
in the amount of the purchase price.* 


The S. A. Gerrard Co., of Cincinnati, Ohio, complainant pro se. Mr. Pasquale 
Aloi, Jr., of Syracuse, New York, for respondent. Mr. Frederick W. Woodley, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for an award of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1946 ed. 499a et seg.). The proceeding was instituted by a formal 
complaint filed August 25, 1947, by S. A. Gerrard Company, Cincin- 
nati, Ohio, against Syracuse Fruit Company, Syracuse, New York. 
Complainant alleges that two carloads of lettuce moving in transit 
from Arizona were sold through a broker to respondent, one on March 
26, 1947, and the other on March 28, 1947; that the shipments were 
warranted to be 86 percent U. S. No. 1 Standard Pack and U. S. No. 
1 Standard Pack, respectively, when shipped ; that Federal certificates 
issued at shipping point show the lettuce to be of those grades; and 
that respondent received and sold the lettuce but failed to pay the 
agreed purchase prices. 

This proceeding is conducted under the shortened procedure as pro- 
vided in section 47.20 of the rules of practice (7 CFR, 1945 Supp. 
47.20). Complainant asked for the use of such procedure and respond- 
ent authorized its use by failing to request an oral hearing within the 
10-day period provided. A copy of the formal complaint was served 
upon respondent on January 19, 1948. A copy of the report of an 
investigation made by the Department was served upon complainant 
on January 19, 1948, and upon respondent on January 23, 1948. 

In respondent’s answer filed February 5, 1948, the contract terms 
as alleged by complainant are admitted. Respondent’s defense con- 
sists of two parts; first, the shipments of lettuce received were not 
of the grades warranted and, second, respondent rejected the ship- 
ments after arrival and inspection, and a new agreement was entered 
into by the parties whereby respondent sold the lettuce for the account 


of complainant. 
FINDINGS OF FACT 


1. Complainant S. A. Gerrard Company is a corporation with its 
principal office located at 903 Dixie Terminal Building, Cincinnati, 


Ohio. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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2. Respondent Syracuse Fruit Company is a corporation with its 
principal office located at 2100 Park Street, Syracuse, New York. At 
the time of the transaction involved herein, respondent was licensed 
under the act. 

8. On or about March 25, 1947, complainant loaded and shipped 
from Arizona car ART 19019 containing 320 standard crates of 
lettuce. The lettuce was Federally inspected and the certificate, dated 
March 25, 1947, shows the grade to be 86 percent of U. S. No. 1, 
Standard Pack, with quality and condition as follows: 

“Lettuce fresh, crisp and fairly well trimmed, many heads being closely 
trimmed. Wrapper or outer head leaves green to light green color. Heads free 
from defects average 42% hard, 37% firm and 7% fairly firm. Defects range 
from 8 to 17%, averaging 14%, consisting of 7% Tipburn, remainder mostly 
broken midribs or soft. No decay.” 

4. On March 26, 1947, complainant sold the lettuce moving in inter- 
state commerce in car ART 19019 to respondent at $2.10 per crate 
f. o. b., plus $50 for topice, or a total price of $722. Complainant 
warranted that the lettuce was 86 percent of U.S. No. 1 grade, Stand- 
ard Pack, at shipping point. Complainant ordered the carrier to 
divert the shipment to respondent at Syracuse. 

5. Car ART 19019 arrived at Syracuse 5 a. m., April 5, 1947, and 
respondent was notified by telephone at 11:30 a. m. Respondent 
inspected the lettuce that same day. The carload was ordered to 
respondent’s private siding in the evening of April 8, was placed there 
early the next morning, and the car was released that evening. Fed- 
eral inspection made April 9, 1947, certified the condition of the lettuce 
to be as follows: 

“Stock is fresh and crisp. Samples when cut range from 40 to 70% aver- 
age approximately 50% show a reddish brown discoloration of the heart. 
Most samples none, many range from 4 to 12%, average approximately 3% 
Bacterial Soft Rot mostly well advanced and affecting the compact portion of 
the head.” 

6. On or about March 27, 1947, complainant loaded and shipped 
from Arizona consigned to itself at Montreal, Canada, car PFE 45410 
containing 320 standard crates of lettuce. Federal inspection made 
of the lettuce on March 27, 1947, certified the lettuce as U. S. No. 1 
grade, Standard Pack, and the following as to quality and condition: 

“Lettuce fresh, crisp and fairly well trimmed, some heads being closely trimmed. 
Wrapper or outer head leaves good green or light green color. Heads free from 
defects average 32% hard, 50% firm and 11% fairly firm. No decay. * * *” 

7. On March 28, 1947, complainant sold the lettuce, moving in inter- 
state commerce in car PFE 45410, to respondent at $2.10 per crate 
f. o. b., plus $50 topice, or a total price of $722. Complainant gave a 
warranty that the lettuce was U. S. No. 1 grade, Standard Pack, at 
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shipping point. The same day complainant ordered the carrier to 
divert the shipment to respondent at Syracuse. 

8. Car PFE 45410 arrived at Syracuse 2 p. m., April 5, 1947, and 
respondent was notified by telephone at 3:10 p. m., that same day. 
Respondent inspected the shipment on Monday, April 7, ordered it 
to respondent’s private siding on April 9, and the car was released 
the next day. The Federal certificate of an inspection made April 9, 
1947, states the condition of the lettuce to be as follows: 

“Stock is fresh and crisp. Range in most samples from 8 to 30% some none, 
average approximately 15% damaged by a reddish brown discoloration pene- 
trating 4% to 1 inch into compact portion of head. In samples cut range from 
_ 12 to 30%, mostly 20 to 30%, average approximately 25% show a reddish brown 
discoloration in the heart. Range from 12 to 30%, many none, average approxi- 
mately 10%. Bacterial soft rot, mostly well advanced affecting the compact 
portion of the head.” 

9. The reddish brown discoloration affecting the lettuce in the two 
shipments is a physiological disease called red heart that often devel- 
ops in head lettuce that has been subjected to low temperature and 
poor ventilation for an extended period of time. Red heart is a transit 
and storage disease which may be accompanied by Bacterial Soft Rot. 


10. On April 8, 1947, the broker sent to complainant the following 
telegram : 
“19019 ARRIVED YESTERDAY 45410 TODAY POSITIVELY NO ICE IN 


CRATES HEADS RUSTY THROUGH TO CORE SYRACUSE WILL HANDLE 
YOUR ACCOUNT.” 


Complainant replied the same day: 


“SORRY TO LEARN OF CONDITION ON ARRIVAL 19019 PFE 45410 SOLD 
SYRACUSE 2.10 FOB SHIPPING POINT PLUS TOPICE 50.00 PROTECTING 
YOU 10¢ CRATE. SUGGEST HAVE CARS GOVERNMENT INSPECTED. 
ALSO SUGGEST HAVE SYRACUSE JOB FOR THE ACCOUNT OF WHOM IT 
MAY CONCERN.” 

11. Complainant notified respondent, through the broker, that upon 
receipt of the Federal certificate and other facts concerning the two 
shipments an allowance would be considered. On July 21, 1947, com- 
plainant wrote respondent a letter stating that in order to make prompt 
adjustment an allowance of 25 cents per crate or $80 per car would be 
given if a check for $1,284 was mailed by July 30, otherwise payment 
in full would be demanded. A check in the amount of $1,060 as full 
settlement was received by complainant from respondent on July 31, 
1947, and it was returned to respondent with a request for payment in 
full. The purchase prices have not been paid to complainant by 
respondent. 

12. The formal complaint was filed August 25, 1947, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


The real basis of respondent’s complaint concerning the two carloads 
of lettuce purchased from complainant arises from the condition of 
the lettuce revealed after arrival at Syracuse. The two carloads of 
lettuce were, at the time of shipment, of the grades represented by 
complainant, ART 19019 being certified as 86 percent of U. S. No. 1 
and PFE 45410 as U.S. No. 1. At destination, a Federal inspection 
certificate dated approximately 16 days after shipment disclosed that 
the lettuce in ART 19019 had an average of 50 percent reddish brown 
discoloration of the heart. The certificate with respect to PFE 45410, 
dated 13 days after shipment, disclosed the discoloration of the heart 
to average 25 percent. 

Where produce is purchased f. o. b. shipping point on the basis of 
the seller’s representation as to grade, there is, in addition to the 
warranty that the produce when shipped is of the grade represented, 
a warranty that the produce is in suitable shipping condition to carry 
to the intended destination without abnormal deterioration in transit. 
Under the warranty of suitable shipping condition, the loss from 
abnormal deterioration which develops in transit from latent disease 
or other factors existing at the time of shipment, will fall upon the 
seller. A.J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 
(N. D. Calif. 1941). On the other hand, the buyer must bear the loss 
resulting from normal] deterioration in transit and abnormal deteriora- 
tion which arises solely from causes or conditions in transit or at 
destination, through no fault of the seller. 

The principal question for determination is whether the deteriora- 
tion disclosed in the lettuce at Syracuse resulted from a latent factor 
present at shipping point, or whether it arose from some other source 
during the transit movement or after arrival at Syracuse. Several 
letters pertinent to this point were received by the Department during 
the investigation of the complaint and copies are in the report of 
investigation. One letter from C. R. Icenogle, Federal Supervisor, 
Production and Marketing Administration, dated October 19, 1947, 
states the following: 

“These inspections were made by Mr. Earl Grapes, one of our collaborators 
working out of this office. I discussed this condition he found and he tells me, 
in most instances, that the condition could not be detected on external appear- 
ance but was found after cutting the heads in cross sections. The condition 
found was of a reddish, rusty, spotted discoloration mostly affecting an area of 
214 to 3 inches in diameter and confined principally to the hearts. 

“I didn’t see any of the lettuce so I am unable to say what the condition might 


have been, although from the description he has shown on the certificate and given 
me, I am wondering whether or not this might be Brown Blight or Southern Wilt.” 
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The second letter dated December 1, 1947, is from G. B. Ramsey, 
Senior Pathologist of the Department. It is stated that: 

“I have your letter of Nov. 26th regarding PACA D-8475 involving two cars 
of Arizona lettuce PFE 45410 and ART-19019. A study of certificates B—109343 
and B-109344 leads me to believe that the chief trouble found in these lots of 
lettuce is the disease known as red heart. This is a physiological trouble that 
often develops in head lettuce that has been subjected to low temperature and 
poor ventilation for an extended period of time. It is especially likely to develop 
in shipments in transit or standing on track 10 days or longer. Our best experi- 
mental data intimates that red heart, is a type of low temperature injury asso- 
ciated with lack of sufficient oxygen. For this reason we believe that red heart 
is chiefly a transit and storage disease. Bacterial soft rot may or may not accom- 
. pany the development of red heart but when it is present the development of red 
heart seems to be slightly increased.” 

The parties themselves submitted no evidence concerning the nature 
of the discoloration present in the lettuce at Syracuse. It is noted 
that each carload was approximately 9 or 10 days in transit and re- 
mained on track approximately four days prior to unloading. The 
Federal inspections at destinations were made the day the cars were 
unloaded. Under the facts of record it is probable that the discolora- 
tion and deterioration found at destination was red heart and the 
development occurred after the sale of each carload to respondent 
either in transit or during the period between arrival and inspection. 
Respondent had the burden of proving that the lettuce was not in suit- 
able shipping condition. It is concluded that respondent has failed 
to sustain this burden. 

Respondent contends that the two carloads of lettuce were rejected 
after arrival and a new agreement was entered into by the parties 
whereby the lettuce was handled for the account of complainant. The 
evidence does not support this contention. The broker in the telegram 
of April 8, 1947, notified complainant that “Syracuse Will Handle 
Your Account.” Complainant replied “Suggest Have Syracuse Job 
For The Account of Whom It May Concern.” In a letter to the De- 
partment dated September 10, 1947, a photostatic copy of which is in 
the report of investigation, respondent states: 

“When we reported the findings to the 8. A. Gerrard Company (Mr. Wendell 
Thress) Mr. Thress stated to Farsaci to inform me that he would do something 
for us on these cars, but because of the fact that he was just leaving for the West 
Coast it would all have to wait until he returned. He also told Farsaci to tell 
me to withhold payment of these invoices until he returned and for us to keep 
detailed account of our losses and he would get together with us and give us some 
consideration and adjustment when he returned from his trip.” ~ 

From this and other statements of record, it appears that com- 
plainant offered to consider the facts and tender an allowance accord- 
ingly; but that the parties, in subsequent discussions, failed to reach 
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an agreement as to an allowance. Respondent has failed to prove 
that the parties agreed to cancel the original contract and make a new 
contract for the handling of the lettuce by respondent for the account 
of complainant. 

The failure of respondent to pay to complainant the purchase prices 
of the two carloads of lettuce is in violation of Section 2 of the Act. 
Reparation should be awarded complainant against respondent in the 
amount of $1,444. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $1,444, with interest thereon at 5 percent 
per annum from April 8, 1947, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 1876) 


WEsTERN Propuce Company v. Wesco Foops Company. PACA Doc. 
No. 4661. Decided August 13, 1948. 


Failure To Pay Balance of Purchase Price—Contract of Purchase and Sale— 
Construction of Contracts—Damages—Evidence—Failure To Show Modifi- 


cation of Contract 


Where confirmations of sale provided that potatoes were to contain “no soft 
rot” but complainant contended that a strict application of this special 
agreement was not intended but this was not conceded by respondent who 
reconditioned the potatoes and sold them for the account of complainant to 
whom net proceeds were remitted, it is held, that there was no proof of 
modification of the contract, and since respondent offered no sound basis for 
computing damages, it is liable for the contract price less freight, cost of 
reconditioning and value of potatoes lost.* 


Western Produce Company, of Moses Lake, Washington, complainant pro se. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. 


Horn, Bxaminer. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—EKd. 
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et seqg.), informal complaint was made to the Regulatory Division, 
Fruit and Vegetable Branch, on August 26, 1946, and a formal com- 
plaint was filed on November 4, 1946, based upon transactions which 
occurred during July 1946. A copy of the formal complaint and 
a copy of the report of investigation were served on the respondent 
by registered mail on December 5, 1946. A copy of the report of 
investigation was likewise served on complainant on December 10, 
1946. 

The formal complaint alleges that in July 1946, the parties entered 
into written contracts whereby complainant agreed to sell to re- 
spondent four carloads of U. S. No. 1, Size A, potatoes at the agreed 
price of $1.80 per cwt. or $2,880 f. o. b., and that four carloads were 
thereafter shipped in interstate commerce from loading point in the 
State of Washington to respondent at Chicago, Illinois, where re- 
spondent accepted delivery of the potatoes. It is also alleged that 
respondent failed to pay the full amount of the agreed purchase 
prices for these shipments of potatoes and is now indebted to com- 
plainant in the sum of $887.52, for the recovery of which this pro- 
ceeding was instituted. 

Respondent filed an answer admitting the purchase and acceptance 
of the potatoes shipped by complainant as alleged in the complaint 
but contending that the contracts specified “no soft rot,” whereas the 
shipping point inspection certificates showed that the potatoes con- 
tained soft rot at the time of such inspections. It is contended that 
these potatoes failed to meet contract requirements and resulted in 
respondent sustaining substantial losses which might have been, but 
were not, charged to complainant. Respondent, therefore, denies any 
indebtedness whatever to complainant in connection with the trans- 
actions involved in this proceeding and requests dismissal of the com- 
plaint. Respondent requested an oral hearing. 

The case was set for hearing at Chicago, Illinois, on April 16, 1947. 
Complainant did not enter an appearance. Respondent appeared and, 
without offering any evidence, moved to dismiss the proceeding for 
lack of prosecution. However, at this hearing the examiner failed 
to comply with complainant’s request of February 11, 1947, that three 
questions, which were clearly stated, be directed to respondent’s rep- 
resentative under oath, so the hearing was reopened at Chicago, IIli- 
nois, on October 8, 1947, after due notice to the parties. Complainant 
again failed to appear but the questions submitted were asked by the 
eXaminer as requested. Respondent again moved to dismiss the pro- 
ceeding without offering any evidence in addition to that contained 
in the pleadings, exhibits attached thereto and the report of investi- 
gation. 
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It appears from the record that this proceeding concerns three sepa- 
rate contracts between the parties for the purchase and sale of U. S. 
No. 1, Size A, potatoes. Attached to the complaint are three con- 
firmations of sale, one dated July 18, 1946, for six carloads, one dated 
July 20, 1946, for three carloads, and that of July 22, 1946, for two 
carloads. All three confirmations contain the specification “no soft 
rot” and the last two call for “washed” potatoes. The confirmations, 
which contain the heading “WESCO FOODS COMPANY,” are 
signed for respondent, as buyer, by W. E. Nelson. Only four out 
of the eleven carloads are involved herein. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of C. H. Reisner, 
F’. W. Mattson, R. W. Smith and C. F. Mattson, doing business as 
Western Produce Company. Complainant’s address is Moses Lake, 
Washington. 

2. Respondent, Wesco Foods Company, is a corporation located at 
216 South Water Market, Chicago, Illinois. At the time of the trans- 
actions involved in this proceeding, respondent was licensed under 
the act. 

3. Complainant contracted to sell and respondent contracted to pur- 
chase four carloads of U. S. No. 1, Size A, potatoes in new 100 pound 
branded sacks at $1.80 per sack f. o. b. shipping point. Complainant 
represented each carload as containing 400 sacks of potatoes. One 
carload was contracted for on July 18, another on July 20, and two 
on July 22, 1946. Shipments were to be made to respondent on the 
dates of the contracts. 

4. In the contracts for the four carloads of potatoes, W. E. Nelson 
acted on the behalf of respondent. Nelson issued confirmations of 
sales and forwarded copies to the parties. Each of the three con- 
firmations contains under the heading “Special Agreement, if any”, 
the words “no soft rot.” 

5. Car NW 3077 was shipped on July 18, 1946. The shipping point 
inspection made that date certified the potatoes to contain “less than 
14 of 1 percent soft rot.” The same certification was made with re- 
spect to car ART 16432, which was shipped July 20 and car MDT 
47840 which was shipped July 22. The Federal certificate on car 
URT 16608, which was also shipped July 22, reads “less than 1 per 
cent soft rot” at shipping point. 

6. The cars moved in interstate commerce to Chicago, Illinois. In 
each instance a Federal inspection was made on the date of arrival. 
Car NW 3077 arrived July 27 and the Federal certificate notes from 
none to 7 percent, average 2 percent, soft rot mostly in an initial stage, 
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and from 2 to 7 percent, average 4 percent, slightly sunken discolored 
areas. Car ART 16432 arrived July 27 and the Federal certificate dis- 
closes none to 6 percent, average 3 percent, soft rot, mostly in early 
stages, and 4 to 25 percent, average 10 percent, sunken areas. Car 
MDT 47840 arrived July 29 and the Federal certificate shows none to 6 
percent, average 3 percent, soft rot in generally initial stages, and 1 to 
20 percent, average 8 percent, sunken discolored areas. Car URT 
16608 arrived July 30 and the certificate shows none to 12 percent, 
average 3 percent, soft rot in all stages, mostly advanced, and 1 to 15 
percent, average 5 percent, sunken discolored areas. 

7. Upon receipt of the inspection certificates, respondent notified 
complainant of the condition shown and that the potatoes would be 
sold to the best advantage and a claim for any loss sustained by re- 
spondent would be submitted later. 

8. Respondent reconditioned and sold the potatoes. Remittances to- 
taling $1,992.48 were made by respondent to complainant as follows: 
NW 3077—$475.60 ; ART 16432—$532.56; MDT 47840—$504.17 ; URT 
16608—$470.15. 

9. The loss sustained by respondent on the four carloads was $673.29 
computed as follows: NW 3077—$151.93 ; ART 16432—$250.78 ; MDT 
47840—$170.21; URT 16608—$100.37. The amount due and owing to 
complainant is $214.23, the difference between $2,880, the total con- 


tract prices, and $2,665.77, the sum of the respondent’s remittances 


and loss. 
10. The formal complaint was filed November 4, 1946, which was 


within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no question but that the confirmations issued in connection 
with the sales here involved provided that the potatoes shipped were 
to contain “no soft rot.” Complainant contends that a strict applica- 
tion of this special agreement was not intended and reference is made 
to Exhibit 4 of the complaint. This is a record of a teletype conver- 
sation between complainant and Nelson on September 10, 1946, wherein 
Nelson stated : 

“ON THAT SOFT ROT BUSINESS IN BUYING I SHOWED THAT ON ALL 
CONFIRMATIONS AND IN LOWR VALLEY WAS ABLE GET CLEAR CER- 
TIFICATES HOWEVER AFTER TALKING WITH YOU TOLD YOU ON 
PHONE THAT WOULD PAY FOR CARS WHERE SHOWED LESS THAN 
HALF ONE PERCENT AFTER YOU TOLD ME THAT INSPECTORS WOULD 
NOT WRITE ANY CLEAR CERTIFICATES ANY CARS. OVER THERE IS 
THIS WHAT YOU WANT” 

Respondent objects to any consideration of this teletype conversa- 
tion. Its position appears to be that the contract between the parties 
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is evidenced by the confirmations which contain the words “no soft rot” 
and that Nelson had no authority from respondent to thereafter mod- 
ify any of the terms contained in the confirmations. Respondent re- 
fers to a paragraph printed on the confirmations which reads as 
follows: 

“The Wesco Foods Company is a subsidiary of The Kroger Grocery & Baking 
Company and your acceptance of this Confirmation is an acknowledgment of your 
understanding and consent that the merchandise purchased from you can be 
sold to The Kroger Grocery & Baking Company. This Confirmation is issued and 
accepted in agreement with and subject to the Standard Rules and Regulations 
of the Trade Terms of the Fruit and Vegetable Industry as recognized and ap- 
proved by the United States Department of Agriculture. The absence of any 
immediate wired protest from you against this confirmation or any part of it, 
will be construed as an acknowledgment of your complete understanding and 
agreement with all of the statements and requirements made herein.” 

So far as can be determined from the foregoing documents it appears 
that, under the original understanding between complainant and 
Nelson, the potatoes were to have no soft rot when shipped and it was 
pursuant to this understanding that the confirmations were issued. 
The question then presented is whether Nelson had authority to modify 
the agreement as to soft rot. Under the circumstances of this proceed- 
ing, it is our opinion that complainant had the burden of submitting 
evidence for the purpose of showing that Nelson had such authority. 
The only evidence elicited at the hearing consisted of three written 
questions, which complainant requested the presiding officer to ask one 
of respondent’s witnesses at the hearing, and the corresponding answers 
of R. E. Hanley, vice president and general manager of respondent. 
The substance of Hanley’s answers is that Nelson was an agent of 
respondent authorized to “sign contracts of sales contracts” but he was 
without authority to “make condition of purchases as he has so stated 
in teletype message.” 

It is apparent that the evidence of record is incomplete and insufli- 
cient. There is no necessary connection between the contents of the 
teletype conversation and four shipments here involved. We cannot 
base our determinations upon suppositions as to facts. It is concluded 
that complainant has failed to sustain the burden of showing that the 
contracts between the parties were subsequently modified. 

Respondent accepted the four carloads of potatoes and sold them. 
Remittances made to complainant were based upon the contract price 
of each carload less the loss which respondent claims was sustained by 
reason of the decay noted at Chicago. There was no other complaint 
as to the shipments. The respondent’s answer and attached exhibits 
contain various tables and computations showing the manner in which 
the remittance made to complainant on each carload was computed. 


806172—48 15 
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In some the market value of sound potatoes is based upon alleged 
existing contracts; in others the market news quotations are used. 
The amount for which one of the carloads was actually resold is not 
shown. On two of the shipments the damages are based upon actual 
sales made at Cleveland. The cost of Federal inspections ordered by 
respondent is shown as an item of damages but cannot be allowed since 
this is regarded as a part of the expense incidental to securing evidence. 
United Fruit and Produce Company v. Mailloux Fruit and Produce 
Company, Inc., 4 A. D. 578. 

No sound and consistent basis for computing damages has been 
presented by respondent. It seems to us, therefore, that it would be 
fair to both parties to hold respondent for the contract prices of the 
four carloads, less the cost of reconditioning and the value of potatoes 
lost in reconditioning. For this purpose the value of the potatoes is 
the contract price plus the freight. The contract price was $1.80 per 
sack. Each carload contained 400 sacks of potatoes. The freight 
from loading point to Chicago on each carload was $443.52 or approxi- 
mately $1.11 per sack. With respect to car NW 3077, 23 sacks were lost 
in reconditioning and the cost of reconditioning was $85. There were 
58 sacks lost in reconditioning ART 16432 and the reconditioning cost 
was $82. The cost of reconditioning cars URT 16608 and MDT 47840 
was $80 each and 7 and 31 sacks were lost out of each carload, 
respectively. A total of 119 sacks were lost in reconditioning, the 
contract price of such sacks being $214.20 and the freight being $132.09, 
or the sum of $346.29. The total cost of reconditioning was $327. 
Respondent’s loss was $346.29 plus $327, or $673.29. The contract 
price of the four carloads was $2,880. Deducting therefrom the loss 
to respondent of $673.29 and the remittances of $1,992.48 leaves 
$214.23. This is the amount due and owing to complainant. 

The failure of respondent truly and correctly to account and make 
full payment promptly to complainant for the four carloads of potatoes 
was a violation of section 2 of the act. Reparation should be awarded 
complainant for the balance due, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $214.23, with interest thereon at 5 per- 
cent per annum from August 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
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OTTO PRODUCE CO. Vv. COSENTINO 821 
(A. D. 1877 


Orro Propuce Company v. Cosentino. PACA Doc. No. 4991. 
Decided August 13, 1948. 


Failure To Pay Balance of Purchase Price—Effect of Failure To Answer 
Complaint—Default 


Where complainant alleged a sale of a carload of potatoes to respondent who 
accepted delivery but paid only a small part of the agreed purchase price 
therefor, and respondent failed to answer the complaint, it is held that, 
in accordance with the rules of practice, respondent’s failure to answer 
the complaint constitutes an admission that the facts alleged therein are 
true, and a waiver of hearing, and reparation should be awarded complain- 
ant for the balance of the purchase price.* 


Otto Produce Company, of Dexter, Maine; complainant pro se. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), in which 
informal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on January 19, 1948. A formal complaint was 
filed on May 24, 1948, alleging that on or about December 15, 1947, 
complainant sold a carload of potatoes to respondent who accepted 
delivery of the shipment but has paid only a small part of the agreed 
purchase price, Complaint was filed for the recovery of the unpaid 
balance of the sum which respondent agreed to pay for these potatoes. 

A copy of the report of investigation made by the Branch was served 
on complainant on June 16, 1948. On the same day, a copy of this 
report and a copy of the formal complaint were served on respondent. 
In a letter which accompanied the formal complaint when it was 
served upon respondent, it was explained that failure to answer within 
20 days after receipt of such notice would constitute a waiver of oral 
hearing and would also be deemed to be an admission of the truth of 
the statements made in the complaint, as provided in the rules of 
practice (7 CFR, 1945 Supp., 47.8 (c)). Notwithstanding such notice, 
respondent has failed to answer the complaint which, therefore, is 
disposed of on the basis of respondent’s default. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Otto Produce Company, is a corporation whose 
post office address is Box 128, Dexter, Maine. 

2. Respondent, Charles Cosentino, is an individual whose post office 
address is 442 Shea Street, Fitchburg, Massachusetts. At the time of 
the transaction involved in this proceeding, respondent was not li- 
censed under the act although he was conducting such business as 
to require him to be licensed. He was issued a license March 1, 1948, 
Respondent paid arrearage fees covering his operations from Novem- 
ber 1, 1947. 

3. On or about December 15, 1947, complainant and respondent 
entered into an oral agreement during a telephone conversation 
whereby respondent contracted in the course of interstate commerce 
to purchase from complainant one carload of U. S. No. 1, Size A po- 
tatoes at the agreed price of $1.50 per fifty-pound bag, or $1,359.50 
for the carload, f. o. b. shipping point. 

4. On December 16, 1947, complainant shipped a carload of 900 
sacks, each containing 50 pounds of U. S. No. 1 Size A potatoes, in 
car URT 81743 from Corimna, Maine, to Fitchburg, Massachusetts. 
On December 20, 1947, complainant consented to release the shipment 
to respondent on payment of the freight charges, after respondent 
promised to mail immediately a check for the full amount of the agreed 
purchase price. Respondent, however, has paid complainant only 
$200, thus leaving an unpaid balance of $1,159.50, for the recovery of 
which complaint was filed in this proceeding. 

5. The formal complaint was filed on May 24, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of oral hearing and an admission of the facts alleged in the 
complaint. Section 47.8 (c) of the rules of practice (7 CFR, 1945 
Supp., 47.8 (c)). The facts thus presented are that respondent bought 
a carload of potatoes from complainant at an agreed price of $1,359.50; 
that complainant shipped and respondent received the potatoes, which 
met contract requirements, and that respondent has paid only $200 of 
the agreed purchase price, leaving a balance of $1,159.50 due and 
owing. Respondent’s failure to pay complainant the full amount of 
the contract purchase price for the potatoes involved in this proceeding 
was, and is, in violation of section 2 of the act. Complainant should 
be awarded damages in the sum of $1,159.50, with interest, and the 
facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,159.50, with interest thereon at 5 
percent per annum from December 20, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1878) 


L. Grtuarpe Company v. J. Hyman Distripurinc Company. PACA 
Doc. No. 4672. Decided August 18, 1948. 


Unlawful Rejection—Sale on “Shipping Point Acceptance Final” Basis— 
Breach of Contract—Mitigation and Measure of Damages 


Where respondent-buyer refused to accept delivery, because of alleged breach of 
contract, of a carload of cantaloups sold to it on a “shipping point acceptance 
final” basis which was thereafter diverted by respondent-seller to a larger 
market in an effort to resell the produce to better advantage but the resale 
was made approximately two days later at a substantial loss, it is held, that 
respondent under the sale on “shipping point acceptance final” basis had no 
right of rejection, and waived the right to claim relief for any breach of 
contract, and complainant was warranted in diverting the cantaloups to a 
larger market in an effort to minimize the loss and is entitled to recover 
damages in the amount of the loss sustained by it.* 


Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Messrs. 
Monsky, Grodinsky, Good & Cohen, of Omaha, Nebraska, for respondent. 
Mr. Edward M. Parmelee, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
informal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on June 25, 1946, and a formal complaint was filed 
November 13, 1946. A copy of the formal complaint and a copy of 
the report of investigation made by the Regulatory Division were 
served on respondent by registered mail on December 11, 1946. On 
the same day a copy of the report of investigation was served upon 
complainant’s attorney. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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It is alleged in the formal complaint that on or about June 14, 1946, 
L. Gillarde Company of Chicago, Illinois, contracted to sell to J. 
Hyman Distributing Company of Omaha, Nebraska, a carload of 
cantaloups at an agreed price, f. o. b. Yuma, Arizona, shipping point 
acceptance final. Complainant alleges further that on June 15, 1946, 
pursuant to respondent’s instruction, a carload of cantaloups was 
ordered diverted in transit to respondent at Omaha with a stop at 
Grand Island, Nebraska, for partial unloading by Albert Braune & 
Company, and that thereafter respondent telegraphed complainant 
that Albert Braune & Company and respondent refused the shipment. 
According to complainant, it was forced to resell the cantaloups for 
respondent’s account and realized net proceeds of $23.65, which repre- 
sents a loss to complainant of $1,817.31. An award of reparation is 
requested in the amount of this loss. 

Respondent’s answer denies that the cantaloups were purchased on 
a shipping point acceptance final basis, and allege that under the terms 
of the contract the cantaloups were to be U. S. No. 1 grade, whereas 
the Federal shipping point inspection certificate certified them to be 
of a lower grade. Asa further defense, respondent alleges that three 
days after arrival of the cantaloups at Grand Island, Albert Braune & 
Company offered complainant $3 per crate for the rejected melons, 
which offer complainant refused, and, for failure to move or sell the 
cantaloups promptly, complainant is directly responsible for the loss. 
Respondent alleges further that complainant knew the cantaloups were 
not U.S. No. 1 grade and that as a result of the “fraud and misrepre- 
sentation on the part of complainant, respondent suffered loss in the 
profit on the sale of said carload of melons in the sum of $38.40.” 
Complainant filed a reply to the claim for loss of profits, and denied 
the allegations thereof. 

Pursuant to respondent’s request, a hearing was held in Omaha, 
Nebraska, on November 14, 1947. Appearing as witnesses were Law- 
rence Gillarde, Jr., president of complainant ; Jack Hyman, the owner 
of respondent, and Albert Braune, the owner of Albert Braune & Com- 
pany of Grand Island. The parties were represented by counsel. 

The evidence presented discloses that on June 13, 1946, Jack Hyman 
and Lawrence Gillarde, Jr., in the course of a telephone conversation, 
contracted for the sale by complainant and purchase by respondent of 
a carload of cantaloups at the ceiling price provided by regulations 
of the Office of Price Administration. These witnesses offered con- 
flicting testimony as to the precise terms, other than price, agreed upon. 
It appears from the evidence that on June 14, 1946, complainant sent 
to respondent the following telegram: 
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“CONFIRMING PHONE CONVERSATION YESTERDAY DIVERTING YOU 
SHIPPED FROM YUMA 13TH PFE 37593 YUMA PRIDE BRAND 148-27 198-36 
38-45 JUMBOS TOP ICE 40.00 INVOICING 4.69 FOB YUMA ICB 40.00. IF 
WANT PARTIAL WITH ALBERT BROWNING ADVISE IMMEDIATELY ALSO 
ROUTE WANTED. CAR ROLLING SPRI WABASH SHIPPING POINT AC- 
CEPTANCE FINAL.” 

Apparently, respondent had contracted to sell one-half of the car- 
load to Albert Braune & Company. On June 14, 1946, the parties had 
a further telephone conversation concerning the stop for partial un- 
loading by that company. Following this conversation, complainant 
sent to respondent the following telegram dated June 15, 1946: 

“CONFIRM ROUTING 37593 UPEE AT DENVER PARTIAL ALBERT 
BRAUNE, GRAND ISLAND.” 

On the same day complainant sent to respondent an invoice showing 
the price of the shipment to be “$4.69 FOB Yuma” and the terms 
“Shipping Point Acceptance Basis Final.” On June 17, 1946, re- 
spondent wrote complainant as follows: 

“Referring to our telephone conversation of June 13th, you confirmed PFE 
$7598, car of Yuma cantaloupes at $4.65 f. o. b., and you invoiced us same at $4.69 
f. o. b. 

“We insist that you reduce your draft four cents per crate on PFE 37593.” 

At the hearing, Gillarde testified that after receipt of this letter, it 
was ascertained that the correct ceiling price of the Office of Price 
Administration was $4.65 per crate and respondent was notified of 
that fact. The witness further testified that the ordinary running 
time for a shipment of cantaloups from Yuma to Omaha was fifth or 
sixth morning delivery, so that the carload involved herein should 
have arrived on or about June 19, whereas the melons did not arrive 
at Grand Island until June 21. In his opinion as an experienced 
dealer, a two-day delay in arrival would be detrimental to the condi- 
tion of the cantaloups. He also testified that the market price of 
cantaloups declined during the period June 13-22, 1946, to the extent 
that on the latter date the market price was at least 75 cents per crate 
below the ceiling price of June 13. 

Albert Braune, a dealer in fruits and vegetables, testified that 
on July 13, 1946, he ordered from respondent one-half of a carload of 
U. S. No. 1 grade cantaloups; that car PFE 37593 arrived the morn- 
ing of June 22, 1946; that the cantaloups were promptly examined 
without unloading the car or opening any crates; and that he found 
soft cantaloups in the top of the load and he told respondent he would 
not accept them. Braune also stated that on June 25, 1946, a Mr. 
Gillarde telephoned from Chicago and asked him to accept the melons 
in car PFE 37593 at $4 per crate f. o. b., which offer he refused ; that 
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complainant refused his offer to handle them on consignment or to 
purchase them at $3 per crate, f. o. b.; and that on the following day 
Gillarde telephoned and offered the melons at $3 per crate which offer 
Braune accepted but when he contacted the carrier, he was informed 
the car had left Grand Island. Gillarde testified that his father 
offered the cantaloups to Braune at $4 per crate f. o. b., which was 
refused, but Gillarde stated he had no knowledge of an offer made 
by Braune at $3 or an acceptance by complainant. 


FINDINGS OF FACT 


1, Complainant, L. Gillarde Company, is a corporation whose ad- 
dress is 79 South Water Market, Chicago, Illinois. 

2. Respondent, Jack Hyman, is an individual doing business as 
the J. Hyman Distributing Company whose business address is 207 
Trimble Building, Omaha, Nebraska. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On June 13, 1946, complainant contracted to sell and respondent 
contracted to purchase a carload of jumbo cantaloups at the maxi- 
mum price provided by regulations of the Office of Price Administra- 
tion, plus $40 for top ice, f. o. b. Yuma, Arizona, shipping point ac- 
ceptance final. Complainant was to confirm the contract by telegram 
upon receipt from Yuma of the manifest of the shipment to be 
diverted to respondent. 

4. On June 14, 1946, complainant confirmed the contract by a tele- 
gram to respondent reading, in part, as follows: “Diverting You 
Shipped From Yuma 13th PFE 37593 Yuma Pride Brand 148-27 
198-36 38-45 Jumbos.” The parties agree that the applicable ceiling 
price is $4.65 per crate or $1,825.60, including $40 for top ice, for the 
384 crates in the carload. 

5. The melons in car PFE 37593 were inspected at Yuma on June 
18, 1946. The inspection began at 3 p. m., and was completed at 7 
p.m. The Federal certificate reads, in part, as follows: 

“Quality and condition: Cantaloups mostly hard ripe, many firm ripe; mostly 
well netted and some fairly well netted, generally well formed. Ground color 
generally yellow. Defects range from 9% to 25%, averaging approximately 
20%, consisting of 12% soft, remainder mostly poorly netted and sunburn. No 
decay.” 

ailshs: Average approximately 80% U. S. No. 1 Quality.” 

6. At respondent’s request, complainant ordered the shipment di- 
verted to Albert Braune & Company, Grand Island, Nebraska, for 
partial unloading. The shipment arrived at Grand Island the evening 
of June 21, 1946. 
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7. On June 22, 1946, respondent notified complainant by telephone 
that Albert Braune said the melons were soft and in damaged con- 
dition and he would not accept delivery of his portion of the carload. 
Complainant answered that the shipment must be accepted by re- 
spondent and that respondent should secure Federal inspection. On 
June 24, respondent notified complainant by telegram that it was 
unable to secure a Federal inspection and to “Advise.” Complainant 
replied “Only thing can do . . . have your customer advise you loss 
when car cleaned. Send us copy sales. Will do best possible with 
shipper. Be sure secure some kind inspection.” Respondent answered 
“Braune unable handle car cantaloups alone. His jobber friends 
refuse share car. Divert elsewhere quick. Agent advises free time 
expires 7:00 a. m., tomorrow. Omaha loaded on similar cantaloups.” 
Complainant replied “Wire us immediately whether or not accepting 
car as we cannot accept any rejection.” In a telegram dated 5:55 
p. m., July 24, 1946, respondent rejected the shipment. 

8. On June 26, 1946, car PFE 37593 was diverted, at complainant’s 
request, to N. H. Nelson & Company, Omaha, Nebraska, for resale. 
Upon arrival, 107 of 384 crates in the car were found to be damaged. 
Of these, the contents of 11 crates were crushed and worthless. The 
contents of 57 crates were placed in bushel baskets and sold for $52.07 
and the remaining 317 crates, including 40 of the crates repaired, 
were sold for $2 per crate delivered Omaha. After payment of freight, 
icing, demurrage, repair of the crates, and brokerage of $25 to N. H. 
Nelson & Company, the net proceeds realized by complainant were 
$23.65. 

9. Respondent has paid no part of the purchase price to complainant. 

10. The formal complaint was filed November 13, 1946, and re- 
spondent’s counterclaim was filed January 30, 1947, both within nine 
months after the alleged causes of action accrued. 


CONCLUSIONS 


In this proceeding the existence of a contract between complainant 
and respondent is not disputed. The principal question for deter- 
mination is whether “shipping point acceptance final” was one of 
the agreed terms of the contract. As to this, Gillarde testified that 
he told Hyman in their telephone conversation on June 13, 1946, the 
basis of sale was “shipping point acceptance final” and that this term 
was written into the confirming telegram and the invoice which were 
prepared under Gillarde’s direction and forwarded to respondent. 
On the other hand, Jack Hyman testified that this term was not 
mentioned in their conversation. However, Hyman admitted that he 
received the telegram and invoice; that he saw the words “shipping 
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point acceptance final” contained therein; and that he sent the letter 
of June 17, 1946, to complainant wherein he objected to the price but 
did not mention the words quoted above. Only after the complaint 
had been filed with the Department did respondent contend that the 
term “shipping point acceptance final” was not a part of the con- 
tract. Respondent’s position that “shipping point acceptance final” 
was not an agreed term of the contract is unconvincing in view of 
its failure to make objection to this term contained in complainant’s 
telegram and invoice. Joseph Rothenberg v. H. Rothstein & Sons, 6 
A. D. 148. It is therefore concluded that the contract was on a “ship- 
ping point acceptance final” basis. 

' Respondent contends that the term “shipping point acceptance final” 
is meaningless because it is not expressly defined in the regulations 
promulgated by the Secretary under the act covering trade terms 
and definitions (7 CFR, Cum. Supp. 46.24) and no evidence was in- 
troduced concerning trade usage. The regulations do contain, how- 
ever, the term “f. 0. b. acceptance final” (7 CFR, Cum. Supp., 46.24 
(m)). The phrase “shipping point acceptance final” has heretofore 
been considered as synonymous with “f. o. b. acceptance final.” Z. 
Gillarde Company v. Ritter and Company and C. Comella, Ine., 4 
A. D. 594. 

In a contract of purchase and sale of perishable agricultural com- 
modities, the term “f. 0. b. acceptance final” means that the buyer 
surrenders the right to reject the commodity and also the right to 
claim damages for lack of suitable shipping condition. Zhe Le Roy 
Dyal Company v. Allen, 161 F. 2d 152 (C. C. A. 4th, 1947). If the 
buyer does reject under this form of contract he waives the right to 
claim relief for any breach of contract on the part of the seller. ZL. 
Gillarde Company v. Joseph Martinelli & Co., 168 F. 2d 276, as 
amended by supplemental decision dated July 8, 1948 (C. C. A. Ist, 
1948). Respondent rejected the shipment of cantaloups in car PFE 
37593. It follows that respondent’s rejection was without reasonable 
cause in violation of section 2 of the act. 

Since respondent, by rejecting the cantaloups, waived any right it 
might otherwise have had to claim relief for breach of the contract by 
complainant, it is not necessary to consider respondent’s contention 
that the cantaloups were to be U. S. No. 1 grade when shipped. It 
may be noted, however, that there was evidence to the effect that. com- 
plainant did not know the grades of melons being shipped from Yuma 
until June 14, the day following the making of the contract. Also, 
that melons were said to have been in great demand on June 13, and 
Hyman testified that maximum ceiling price applied to all melons 
regardless of grade. These circumstances, plus the documentary evi- 
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dence in the file, indicate that complainant did not expressly warrant 
the meions to be U. S. No. 1 grade when shipped. 

The next question concerns the amount of damages which com- 
plainant is entitled to recover. The agreed contract price of the car- 
load of cantaloups was $1,825.60. The sale made by complainant after 
respondent’s rejection resulted in net proceeds of $23.65, or a loss to 
complainant of $1,801.95. Respondent contends that the resale was 
not made promptly. As to this the evidence shows that complainant, 
after being notified on June 22 of Braune’s rejection, sought to convince 
respondent that the shipment should be accepted. June 23 was a Sun- 
day. Ina telegram sent the evening of June 24, respondent advised 
complainant that the shipment would not be accepted. On June 25 
complainant made an effort to resell the shipment to Albert Braune at 
$4 per crate, without success. The fact that Braune may have offered 
$3 per crate, which offer complainant refused, is considered of no conse- 
quence under the circumstances. Complainant no doubt thought the 
shipment was in better condition than it actually was and that a higher 
price could be obtained in Omaha. So far as the evidence shows, no 
definite information as to the actual condition of the shipment had 
been given by respondent to complainant in their telephone conversa- 
tions. On June 26, the carrier diverted the shipment at complainant’s 
request to Omaha where the melons were sold the following day. 
These facts refute the argument that complainant did not use proper 
diligence in disposing of the shipment. 

The resulting loss on resale appears to have been due in part, at least, 
to the fact that the market price of cantaloups declined materially after 
the contract was made between the parties. Some of the loss, undoubt- 
edly, resulted from damage to crates and contents, as well as a two-day 
delay which occurred in transit. There is no evidence that complain- 
ant did not sell the cantaloups for the best price obtainable at Omaha. 

Reparation should be awarded complainant against respondent in 
the amount of $1,801.95. The counterclaim filed by respondent should 
be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,801.95, with interest thereon at 5 per- 
cent per annum from June 24, 1947, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
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(A. D. 1879) 


Frourr Processors, Inc. v. Lerman Broruers. PACA Doc. No. 4922. 
Decided August 19, 1948. 


Petition for Reconsideration—Time for Filing Extended for Cause Shown 


Where respondent’s petition for reopening and reconsideration was not filed within 
10 days after service of the order, but respondent represented that the delay 
was due to illness of one of the partners, the time for filing is extended and 
the petition is entertained as though filed within time. 


Reopening of Proceeding After Default—Request for Reopening Denied 
Because Not Filed Within Reasonable Time and Good Cause Not Shown 


Where respondent requested reopening a default more than four months after the 
default, for the reason that failure to file an answer was due to inadvertence, 
the request is denied’ because not filed within a reasonable time and good 
cause for reopening the default is not shown. 


Mr. Carl W. Berueffy, of Bell & Ehrlich, of Washington, D. C., for respondent. 
Decision by Thomas J. Flavin, Judicial O ficer. 


ORDER DISMISSING PETITION FOR REOPENING AND 
RECONSIDERATION 


On August 4, 1948, respondent filed a petition for reopening and 
reconsideration of this proceeding. The petition requests that the 
order signed by the Judicial Officer on July 7, 1948, which was entered 
upon respondent’s default, be set aside, that respondent now be permit- 
ted to file an answer to the complaint, and that an oral hearing be 
granted on the issues of fact in the case. 

Section 47.24 of the rules of practice (7 CFR, 1945 Supp., Sec. 47.24) 
provides that a petition for rehearing or reargument of a proceeding, or 
for reconsideration of an order, shall be made by petition to the Secre- 
tary filed with the Branch within 10 days after the date of service of 
the order; and that every such petition shall state specifically the mat- 
ters claimed to have been erroneously decided and the alleged errors. 

As evidenced by a signed receipt for registered mail contained in 
the file, the order of July 7, 1948, was served upon and received by 
respondent on July 8, 1948. Any petition in the proceeding filed 
pursuant to § 47.24 of the rules should, therefore, have been filed not 
later than July 19, 1948. Although respondent’s petition was not 
filed within the prescribed time, the Secretary has authority, pur- 
suant to § 47.25 (b) of the rules, to extend the time for the filing of 
any document or paper required or authorized under the regulations 
if, in the judgment of the Secretary, there is good reason for the ex- 
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tension. The reason given for respondent’s failure to file its peti- 
tion within ten days after the service of the order of July 7, 1948, 
is that on July 9, 1948, the day after service of the order, Harry 
Lerman, the respondent-partner who was handling the matter, be- 
came seriously ill and was wholly incapacitated from engaging in 
his work. It is stated that he did not have an opportunity to notify 
the other partners of the entry of the reparation order until July 20, 
1948, by which time he had recovered sufficiently to return to his work, 
and that immediately thereafter respondent engaged counsel in the 
case. On the basis of these representations, the time for filing re- 
spondent’s petition is extended; and the petition is entertained as 
though filed within the time prescribed by the rules. 

Proceeding to a consideration of the merits of the petition, it is 
noted that respondent has not alleged that there is any irregularity 
or error in the issuance or content of the order of July 7, 1948, as 
based on the record in the proceeding. Respondent states that it 
has a meritorious defense, and the inference is that if this defense 
were presented the resulting order would differ from the existing 
order. What respondent is requesting is, in effect, permission to re- 
open the proceeding after default, on the grounds of inadvertence on 
the part of one of the respondent-partners. 

The right of any party to reopen a proceeding after default is 
governed by § 47.25 of the rules of practice. This section provides 
that a default in the filing of an answer may be set aside and the 
party in default allowed ten days within which to file an answer 
upon motion made within a reasonable time after the time for filing 
the answer has expired if, in the judgment of the examiner or the 
Secretary, as the case may be, after notice to and consideration of 
the views of the other party, there is good reason for granting such 
relief. 

The petition alleges that respondent’s default in the filing of an 
answer was due to the inadvertence on the part of one of the respond- 
ent-partners, Harry Lerman. It is stated that neither Myer Lerman 
nor Samuel Lerman had any knowledge of the pendency of the com- 
plaint. It is further alleged that Harry Lerman was not familiar 
with the regulations under the act and believed that certain telephone 
conversations he had with an official of the regulatory division and 
a letter thereafter addressed to that division on May 14, 1947, were 
a sufficient answer in the case. 

As evidenced by a return receipt in the file, the formal complaint in 
this case was served upon respondent by registered mail on March 10, 
1948. At the time and as a part of the service of the complaint, re- 
spondent was notified in writing that an answer should be filed by it 
within 20 days thereafter, and that failure to file an answer to the 
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complaint would consitute a waiver of hearing on the facts and would 
be deemed to be an admission of the allegations of the complaint. 
This notice clearly indicated the action to be taken by respondent if it 
did not agree with the allegations of the complaint, and the conse- 
quences of failure to take any action. The time for filing an answer 
expired on March 30, 1948, without an answer or acknowledgment of 
any kind having been received from respondent. Thereafter, on July 
7, 1948, the Secretary’s order was issued. On August 4, 1948, the re- 
spondent filed its petition to reopen and reconsider. The record thus 
discloses that more than four months elapsed between the last day for 
filing an answer and the date of filing of respondent’s request to set 
aside the default. Without passing upon the question whether a 
motion to reopen after default may, under the rules, be granted after 
the entry of an order, we conclude that the four months which elapsed 
in this case between the time for filing an answer and the filing of re- 
spondent’s petition is not a reasonable time within which to make 
application to reopen after default. We conclude further that re- 
spondent has not shown good cause why the default in this case should 
be set aside. For these reasons, respondent’s request should be denied 
and the petition for reopening and reconsideration should be dismissed 
without service on the other party. The facts should be published. 


ORDER 


Respondent’s petition for reopening and reconsideration, filed 
August 4, 1948, is accepted and considered as though filed within the 
10-day period prescribed by the rules of practice for filing petitions 
for reconsideration. 

Respondent’s request that the order of July 7, 1948, be set aside, 
that respondent be allowed to file an answer, and that an oral hearing 
on the issues of fact be granted, is denied, and the petition for reopen- 
ing and reconsideration is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1880) 


LeRoy Dyat Co., Inc. v. MatrHew Mercurto. PACA Doc. No. 4940. 
Decided August 23, 1948. 


Failure To Pay Balance of Purchase Price—Evidence—Failure To Prove 
Inherent Defects in Commodity 


Where complainant proved.its sale and delivery to respondent of one truckload 
of potatoes, for which respondent paid a part of the purchase price, but 
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refused to pay the balance thereof for the alleged reason that the potatoes 
were inherently defective, held, that respondent failed to prove by a prepon- 
derance of the evidence that the potatoes delivered by complainant were 
inherently defective, and respondent’s failure to pay the balance of the 
purchase price is a violation of the act for which reparation should be 


awarded complainant.* 
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The LeRoy Dyal Co., Inc., of Hightstown, New Jersey, complainant pro se. Mr. 
Louis Gelbman, of Youngstown, Ohio, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 











This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a e¢ seg.). It is 
alleged that complainant sold and delivered to respondent one truck- 
load of potatoes at an agreed price of $1,525.00, less trucking charges 
of $200.00, or $1,325.00, and that respondent accepted the potatoes 
but has paid complainant only $1,200.70 therefor. It is for the recov- 
ery of the balance of $124.30 that complainant instituted this 
proceeding. 

A copy of the report of investigation was served upon complainant 
on April 5, 1948. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent on April 3, 1948. 
Respondent filed its answer in the case on April 26, 1948, denying 
further liability to complainant, on the ground that the potatoes de- 
livered were unfit for human consumption. The parties were notified 
that the issues would be determined in accordance with the shortened 

. procedure provided by the rules of practice. Thereafter, complainant 

filed its opening statement of facts on May 14, 1948, and respondent 

filed its answering statement on June 21, 1948. A statement in reply 

was filed by complainant on July 2, 1948. 


FINDINGS OF FACT 


1. Complainant, LeRoy Dyal Company, Inc., is a corporation whose 
post office address is Box 70, Hightstown, New Jersey. 

2. Respondent is an individual, Mathew Mercurio, whose post office 
address is 124 West Front Street, Youngstown, Ohio. At the time of 
the transaction herein complained of respondent was licensed under 
the act. 

3. On or about July 24, 1947, in the course of interstate commerce 
and through its broker, the Tri-State Sales Agency, 2020 Smallman 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Street, Pittsburgh, Pennsylvania, complainant sold to respondent one 
truckload (containing 500 100-pound bags) of U. S. No. 1, Size A, 
Cobbler potatoes at an agreed price of $3.05 per bag, or $1,525.00, 
less trucking charges to respondent’s place of business. It was agreed 
that respondent should pay the trucking charges at destination and 
deduct the amount thereof from the purchase price. 

4. On or about July 24, 1947, one truckload, containing five hundred 
100-pound bags, of U. S. No. 1, Size A, Cobbler potatoes was sent 
by complainant from shipping point in the State of New Jersey, via 
truck, to respondent at his place of business in the State of Ohio. The 
potatoes were received and accepted by respondent. Trucking charges 
of $200.00 on the load were paid by respondent to the truck driver. 

5. On or about August 7, 1947, respondent paid to complainant in 
connection with the sale the sum of $1,200.70. Respondent has since 
failed and refused to pay complainant the balance of the purchase 
price, amounting to $124.30, or any part thereof. 

6. Formal complaint was filed on March 26, 1948, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


It appears that when the deduction of $124.30 from the purchase 
price was first made by respondent, it was based upon an alleged short- 
age of 17 bags in the shipment and a deduction on the remainder of 
the shipment of 15¢ per bag for short weight and sunburn. 

Complainant has submitted its original manifest No. 1146, dated 
July 24, 1947, showing trucking charges of $200.00 on the potatoes 
shipped to respondent. The manifest bears respondent’s signature ac- 
knowledging the receipt by him of 500/100-lb. bags of No. 1 potatoes 
in good condition. In large type across the face of the manifest, and 
above respondent’s signature, appears the words, “Chargé Driver In- 
voice Value For Any Shortage.” The form further states that “Car- 
rier guarantees delivery of the above potatoes in good condition and 
accepts all liability for damage by freezing or other causes until deliv- 
ery is effected. Consignee shall deduct from freight charges for any 
such damage or shortage on the basis of the delivered value.” On the 
lower right-hand side of the manifest appears the signature of Victor 
Carrocce, driver, acknowledging receipt of transportation charges of 
$200.00. On the reverse of the manifest, over the driver’s signature 
appears the following notation : “Allowed 5# per bag short on weight 
and sunburn.” 

Complainant alleges, and we find, that the driver was unauthorized 
to make to respondent any deduction from the invoice purchase price. 
Respondent’s signature on the manifest acknowledging the receipt of 
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five hundred 100-pound bags of No. 1 potatoes in good condition is 
persuasive evidence that the quantity and kind of potatoes alleged 
to have been shipped by complainant was received by respondent. Re- 
spondent has not submitted any evidence in support of its allegation 
that he received less than five hundred 100-pound bags of potatoes 
from complainant. As will be seen hereinafter, respondent now seems 
not seriously to contest this point. Further, respondent admits in 
its answering statement filed on June 21, 1948, that, upon delivery, 
the potatoes delivered appeared to be merchantable. Upon the evi- 
dence submitted, we conclude that complainant has sustained the 
burden of proving the delivery to respondent of the quantity and 
kind of potatoes called for by the contract, and that the potatoes 
delivered were of a quality which appeared to comply with the 
agreement of the parties. Any deduction made by respondent for 
the alleged failure of complainant to deliver in accordance with the 
contract in this respect was, therefore, without legal basis. 

In his answer, respondent attempts to justify the deduction on the 
ground that the potatoes delivered were inherently defective and 
unfit for human consumption. Respondent alleges that at the time 
he paid complainant the $1,200.70, the potatoes appeared to be mer- 
chantable, but that thereafter they were returned to him by merchants 
with the complaints that the potatoes were affected with a chemical 
and emitted a very offensive odor during the process of cooking, and 
he was compelled to refund the entire amount realized by him from 
his sales of the potatoes. Respondent further alleges that he later 
received a telephone call from a representative of the Federal Food and 
Drug Administration at Pittsburgh, Pennsylvania, advising him 
to destroy the potatoes, as they were not fit for human consumption. 
Respondent has not submitted any evidence to corroborate these 
allegations. 

Complainant alleged in its opening statement of facts that the po- 
tatoes sold to respondent were grown and packed by Alex Pienkowski, 
a farmer, on land that had never been treated with any chemical. 
Complainant argues that, whereas it is common knowledge that many 
potatoes shipped from the State of New Jersey in 1947 had an offen- 
sive taste and odor, it should not be assumed that all potatoes shipped 
from that State were inedible. Complainant points out that respond- 
ent has not submitted any proof that the potatoes comprising the 
shipment involved in this case were tainted or unfit for human con- 
sumption. Complainant alleges further that respondent failed to 
notify complainant within a reasonable time that there was any ob- 
jection to the potatoes for this reason, and that it was five months 
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before respondent notified complainant why he had not paid the 
balance of the purchase price. 

Complainant has established by a preponderance of the evidence 
that five hundred 100-pound bags of potatoes in merchantable condi- 
tion were delivered by it to respondent. Respondent has not shown 
by a preponderance of the evidence that the identical potatoes de- 
livered by complainant were inherently defective. We conclude that 
respondent’s failure to pay complainant the balance of the purchase 
price, amounting to $124.30, was and is a violation of the act. Repara- 
tion in the sum of $124.30, plus interest, should be awarded com- 
plainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $124.30, plus interest thereon 
at the rate of five percent per annum from August 15, 1947, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1881) 


Frank Raziano v. ALBERT Kranson. PACA Doc. No. 4985. Decided 
August 23, 1948. 
Failure To Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent two truck- 
loads of onions and that respondent has failed and refused to pay the bal- 
ance of the purchase price, and where respondent failed to file an answer 
in the proceeding, held, that respondent’s failure to answer constitutes an 
admission of the allegations of the complaint, and respondent’s failure to 
pay the remainder of the purchase price is a violation of the act for which 
reparation should be awarded complainant.* 


Frank Raziano, of Batavia, New York, complainant pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a et seg.). Com- 
plainant seeks to recover $691.95 as the unpaid portion of the purchase 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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price of 552 bags of onions alleged to have been sold and delivered to 
respondent. 

A copy of the report of investigation was served upon complainant 
on May 24, 1948. A copy of the report of investigation, together with 
a copy of the formal complaint, was served upon respondent at his 
last known address by delivery to respondent’s mother at that address 
on June 11,1948. At the time of service of the documents on the latter 
date, respondent was notified in writing that an answer to the com- 
plaint should be filed by him within 20 days thereafter, and that fail- 
ure to file an answer to the complaint would be deemed to be an admis- 
sion of the allegations thereof. Notwithstanding such notice, respond- 
ent has not filed an answer in the proceeding. The case, therefore, 
is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Raziano, whose post office 
address is 11 Goade Park, Batavia, New York. 

2. Respondent is an individual, Albert Kranson, whose last known 
post office address is 67 South Welles Street, Wilkes-Barre, Pennsyl- 
vania, c/o Mrs. Ida Kranson, his mother. At the time of the trans- 
actions herein complained of, respondent was licensed under the act. 

3. On or about December 19, 1947, in the course of interstate com- 
merce, complainant sold to respondent 255 bags of onions at an agreed 
price of $597.95, delivered at Elba, New York. On or about December 
29, 1947, in the course of interstate commerce, complainant sold to 
respondent 297 bags of onions at an agreed price of $594, delivered 
at Elba, New York. 

4. On or about December 19, 1947, and December 29, 1947, respec- 
tively, delivery of the two shipments of onions was made by complain- 
ant to respondent at Elba, New York. Complainant understood that 
the onions were destined for transportation to Wilkes-Barre, Pennsyl- 
vania. 

5. Respondent has paid $500 to complainant in connection with the 
sales of onions. There remains due complainant a balance of $691.95. 
Though requested to do so, respondent has failed and refused to pay 
complainant the balance of the sale price, or any part thereof. 

6. Formal complaint was filed on May 10, 1948, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer in the case constitutes an 
admission of the allegations of the complaint. Section 47.8 (c) of 
the Rules of Practice (7 CFR, 1945 Supp., § 47.8 (c)). 
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Pursuant to instructions which were given by respondent in Wilkes 
Barre, Pennsylvania, by long distance telephone call to complainant 
at his place of business in the State of New York, the first shipment 
of onions was delivered by complainant to respondent’s father, and 
the second shipment was delivered to a driver whose name is unknown 
tocomplainant. At the time of delivery of the first shipment, respond- 
ent’s check for $597.95 was given to complainant; and at the time 
of delivery of the second load, respondent’s check in the amount of 
$594 was given to complainant by respondent’s driver. Both ship- 
ments were accepted by respondent without complaint. Respondent’s 

checks were returned by the bank marked “insufficient funds,” or 
words to that effect. Thereafter, five payments of $100 each were 
made by respondent. It is concluded that respondent’s failure to pay 
the balance of the purchase price, amounting to $691.95, constitutes 
a violation of the act for which reparation, with interest, should be 
awarded complainant. The facts and circumstances set forth herein 


should be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $691.95, plus interest thereon 
at the rate of five percent per annum from January 1, 1948, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties in person or by reg- 


istered mail. 


(A. D. 1882) 


Bennett & Ciayron Co., INc. v. Morris Conen. PACA Doc. No. 
4989. Decided August 26, 1948. 


Failure To Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent one truck- 
load of potatoes, but that respondent has failed and refused to pay the pur- 
chase price thereof, and where respondent failed to file an answer in the 
proceeding, held, that respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint, and respondent’s failure to pay the 
purchase price is a violation of the act for which reparation should be 


awarded complainant.* 


Bennett & Clayton Co., Inc., Prospect Plains, New Jersey. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Kd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a et seg.). Com- 
plainant seeks to recover, as reparation, the unpaid purchase price of 
a truckload of potatoes alleged to have been sold and delivered by it 
to respondent. 

A copy of the report of investigation was served on complainant on 
June 14, 1948. <A copy of the formal complaint, accompanied by a 
copy of the report of investigation, was served on respondent on the 
same date. At the time of service of the latter documents, respondent 
was notified in writing that an answer to the complaint should be filed 
by him within 20 days thereafter and that failure to file an answer 
would constitute a waiver of oral hearing and be deemed to be an 
admission of the allegations of the complaint. Notwithstanding such 
notice, respondent did not file an answer in the proceeding. The case 
is therefore disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a corporation, Bennett & Clayton Company, Inc., 
whose post office address is Prospect Plains, New Jersey. 

2. Respondent is an individual, Morris Cohen, doing business as 
M. Cohen, whose post office address is 2635 East 40th Street, Cleveland, 
Ohio. At the time of the transaction herein complained of, respondent 
was licensed under the act. 

3. On or about September 4, 1947, in the course of interstate com- 
merce, and by contract in writing negotiated by Donald B. Pocock, 
Northern Ohio Food Terminal, Cleveland, Ohio, who acted as agent 
for both the parties, complainant sold to respondent one truckload, 
containing 250 100-pound sacks, of potatoes at an agreed price of 
$2.90 per cwt., of $725.00. It was agreed that respondent should pay 
the trucking charges which would accrue on the shipment, and deduct 
the amount thereof from the purchase price. 

4. On or about September 6, 1947, complainant shipped by truck, 
in the manner called for by the agreement, from loading point in 
the State of New Jersey to respondent in the State of Ohio one truck- 
load, containing 250 sacks, of potatoes of the kind, quality, grade 
and size called for by the contract. 

5. Upon arrival of the commodity at destination, respondent ac- 
cepted the potatoes and paid trucking charges of $112.50 on the ship- 
ment. Respondent has since failed and refused to pay the sum of 
$612.50 due complainant, or any part thereof. 

6. Formal complaint was filed on March 22, 1948, which was within 
nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent’s failure to file an answer in this proceeding constitutes 
an admission of the allegations of the complaint and a waiver of oral 
hearing (§ 47.8 (c) of the rules of practice, 7 CFR, 1945 Supp., 
47.8 (c)). 

Respondent’s failure to pay the purchase price of the truckload of 
potatoes sold and delivered to him by complainant, which potatoes 
were accepted without complaint by respondent, constitutes a viola- 
tion of § 2 of the act. Complainant should be awarded reparation in 
the amount of $612.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $612.50, with interest thereon at the 
rate 5 percent per annum from September 15, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1883) 


T. Katiisu AND Sons v. MICHAEL ScaLisE, Sk. PACA Doc. No. 4999. 
Decided August 26, 1948. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the price agreed upon 
for a carload of potatoes delivered and accepted by him, stopped payment on 
his check given in settlement, and respondent failed to answer the complaint, 
it is held, that respondent’s failure to make prompt payment of the agreed 
price for the potatoes was in violation of section 2 of the act, and his failure 
to answer the complaint is deemed to be an admission of the facts alleged 
therein, and reparation should be awarded complainant in the amount of the 
agreed purchase price.* 


Mr. LeRoy Comanor, of Philadelphia, Pennsylvania, for camplainant. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.), for the recovery of repara- 
tion in the amount which respondent agreed to pay complainant for a 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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carload of Canadian potatoes after accepting delivery of the ship- 
ment. Informal complaint was made to the Regulatory Division, 
Fruit and Vegetable Branch, on June 18, 1947, and a formal complaint 
was filed on May 25, 1948. 

A copy of the report of investigation made by the Branch was served 
on complainant’s attorney on June 30, 1948. A copy of the report and 
a copy of the complaint were served on respondent on July 2, 1948. 
In a letter which accompanied the formal complaint when it was served 
upon respondent, it was explained that failure to answer within 20 
days after receipt of such notice would constitute a waiver of oral hear- 
ing and would also be deemed to be an admission of the truth of the 
statements made in the complaint, as provided in the rules of practice 
(7 CFR, 1945 Supp., 47.8 (c)). Notwithstanding such notice, re- 
spondent has failed to answer the complaint which, therefore, is dis- 
posed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Isaac Kallish, Morris 
Kallish and Joseph Kallish, trading as I. Kallish and Sons, whose 
address is 129 Spruce Street, Philadelphia 6, Pennsylvania. 

2. Respondent, Michael Scalise, Sr., is an individual whose address 
is Produce, Florida. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On or about April 30, 1947, complainant contracted in interstate 
commerce to sell and respondent to purchase a carload of Canada 
Grade No. 1 potatoes at the agreed price of $4.15 per 100-pound bag 
delivered at Produce, Florida. 

4. Car MDT 7277 containing 450 bags of Canada Grade No. 1 
potatoes was shipped from Canadian loading point on May 1, 1947, 
and was diverted in transit on the following day to respondent at 
Produce, Florida, where the shipment arrived on May 12, 1947. Re- 
spondent took delivery, paid the freight, and claims to have found it 
necessary to recondition the shipment at a loss of 170 bags. 

5. Respondent offered complainant $800 in full settlement of the 
transaction involved in this proceeding, and complainant accepted 
the offer. Respondent tendered his check payable to complainant in 
the amount of $800, but stopped payment on the check before it could 
be cashed for the alleged reason that insufficient funds were on deposit 
to his credit at that time. Respondent has ever since failed, neglected 
and refused to pay complainant any sum whatever for this shipment 
of potatoes. 

6. Informal complaint was filed in this proceeding on June 18, 1947, 
which was within nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint. § 47.8 (c) 
of the rules of practice (10 F. R. 2212). 

The facts, as they are presented in this proceeding disclose that on 
or about April 30, 1947, complainant contracted to sell a carload of 
Canada Grade No. 1 potatoes to respondent at the agreed price of 
$4.15 per 100-pound bag delivered at Produce, Florida. On the same 
day, a carload of 450 bags of round white potatoes was shipped from 
loading point in Canada and was thereafter diverted in transit to 
respondent at Produce, Florida, where it was accepted by respondent. 
Federal inspection of 170 bags of potatoes from this shipment, which 
was secured by respondent on May 20, 1947, or approximately a week 
after arrival, disclosed that these potatoes then failed to grade U. S. 
No. 1 because of defects in excess of tolerance. Respondent requested 
an allowance and subsequently tendered through the Branch a check 
for $800 dated November 6, 1947, in settlement. Complainant agreed 
to accept $800 in full settlement but before the check could be cashed, 
respondent stopped payment on it for the alleged reason that in- 
sufficient funds were then on deposit to his credit. Complainant is 
not asking for recovery of the original contract price, but only the $800 
respondent agreed to pay in settlement. It is concluded that re- 


spondent’s failure to pay complainant the $800 amount agreed upon 
was, and is, in violation of section 2 of the act. Complainant should 
be awarded $800 reparation, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $800, with interest thereon at 5 percent 
per annum from November 6, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1884) 


Prerer S. Scantan & Sons v. JAN Waaner Fruir Sates. PACA 
Doc. No. 4903. Decided August 27, 1948. 


Failure of Seller To Remit Compromise Deduction From Purchase Price— 
Evidence—Settlement Agreement 


Where the preponderance of the evidence showed that a compromise agreement 
was entered into by the parties providing for the allowance by respond- 
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ent-seller of a deduction from the purchase price upon acceptance of a car of 
celery by complainant-buyer, and it is shown that complainant accepted 
the celery and paid the draft covering the original purchase price, but that 
respondent has failed to remit the deduction agreed upon, held, that re- 
spondent’s failure to pay is a violation of section 2 of the act for which 
reparation should be awarded complainant.* 


Peter 8. Scanlan & Sons, of Detroit, Michigan, complainant pro se. Mr. Charles 


Chorna, of Los Angeles, California, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seq.). 
The complaint involves the sale of two carloads of celery by respond- 
ent to complainant. Upon arrival of the cars, the quality of the pro- 
duce was found by complainant to be unsatisfactory to it, and fur- 
ther negotiations were entered into by complainant, respondent and 
the W. A. White Brokerage Company of Detroit, Michigan, the broker 
which had originally made the sale for the account of respondent. 
Asa result of these negotiations, one of the cars was diverted elsewhere 
by respondent. The other car was paid for and accepted by complain- 
ant upon the alleged condition that respondent remit an allowance 
of 35 cents per crate on the 500 crates in car, or $175. Respondent 
kas denied the existence of the alleged agreement, and refused to pay 
the amount claimed. The complaint also contains a claim for $20.07, 
representing a deficit on lettuce handled on consignment by complain- 
ant for respondent. Since the filing of the complaint, respondent’s 
check for $20.07 has been remitted to complainant, and this part of 
the proceeding is now closed. 

A copy of the report of investigation was served on complainant 
on February 13, 1948. A copy of the report of investigation, together 
with a copy of the formal complaint, was served on respondent on 
February 16, 1948. The National Fruit Sales Company filed an an- 
swer to the complaint on March 5, 1948, alleging that it is a successor 
in interest to respendent-seller. Since the amount involved is less than 
$500, the case is handled under the shortened procedure provided by 
§ 47.20 of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, Peter S. Scanlan & Sons, is a partnership com- 
posed of Daniel C. Scanlan, Genevieve Scanlan, Jeremiah J. Scanlan, 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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and Margaret Scanlan, whose post office address is 7201 West Fort 
Street, Detroit 9, Michigan. 

2. Respondent, Jan Wagner Fruit Sales, whose post office address 
was 200 Wholesale Terminal Building, Los Angeles, California, was 
a corporation licensed under the act at the time of the transaction 
herein complained of. 

In May 1947, a license was issued to Jan Wagner Fruit Sales, 1304 
East Seventh Avenue, Los Angeles, California, a partnership com- 
posed of Jan F. A. Wagner and Louis T. Paul. In September 1947, 
this license was returned with an application for a new license, and 
a license was issued to L. T. Paul, trading as National Fruit Sales 
“Company, Los Angeles, California. The National Fruit Sales Com- 
pany has advised the Department that it will be responsible for any 
reparation award issued under the Perishable Agricultural Commodi- 
ties Act against Jan Wagner Fruit Sales. 

3. On or about February 21, 1947, complainant bought from re- 
spondent, through the W. A. White Brokerage Company, Detroit, 
Michigan, two cars of celery, Deer Valley Brand, Pascal, Sturdees, 
to be U. S. No. 1 quality when shipped, in cars RD 20100 and RD 
32690, then rolling, at $3.70 per crate, f. o. b. plus top ice. 

4. Car RD 20100 arrived at the Detroit Union Produce Terminal 
on February 25, 1947, at 6:00 a.m. U.S. Inspection Certificate dated 
February 25, 1947, at 10:00 a. m., shows the celery failed to grade 
U. S. No. 1 Green. Car RD 32690 arrived on the Michigan Central 
tracks at 12th Street, Detroit, on February 25, 1947, at 9:45 a. m. 
An inspection report of the Independent Perishable Inspection Bu- 
reau dated February 25, 1947, at 10:30 a. m., shows the quality of 
the produce in this car was “Fair * * * 40 to 50% slightly loose 
to loose and show poor heart formation.” 

5. After arrival and inspection of the cars, and upon complainant’s 
refusal to accept the produce, complainant, respondent, and respond- 
ent’s broker entered into settlement negotiations. These resulted in 
an agreement by respondent to divert one of the cars elsewhere, ana 
to make an allowance to complainant of 35 cents per crate on the other 
car. Car RD 20100 was diverted by respondent. Complainant ac- 
cepted car RD 32690, containing 500 crates of celery, and paid the 
draft for the original purchase price of this shipment. Respondent 
has since failed and refused to pay to complainant the allowance of 
$175 on this car, or any part thereof. 

6. Formal complaint was filed on September 4, 1947, which was 
within nine months after the cause of action herein accrued. 





ort 
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CONCLUSIONS 


Evidence shows that on February 25, 1947, complainant advised 
respondent, through the brokerage company, that the celery shipped 
was unacceptable because it was not as ordered. Respondent contends 
that the requirements of the contract were not as alleged by complain- 
ant and denies that the celery shipped failed to comply with the re- 
quirements of the contract. A genuine controversy thus existed be- 
tween the parties as to their respective rights and liabilities in the case, 
and settlement negotiations were commenced. 

Complainant asserts that when it refused to accept the two cars 
of celery it offered respondent a choice of the following alternatives: 
(1) to divert both cars and replace them with U.S. No. 1 quality; (2) 
to accept both cars at a 50-cent per crate reduction from the invoice; 
or (3) to accept either of the cars, but only one, at 35 cents per crate 
off the invoice (inasmuch as the market price was higher on February 
25 than it was on February 21). The complaint further alleges that 
on February 25, 1947, H. M. O’Neil of the White Brokerage Company 
informed complainant that respondent had agreed to an allowance of 
50 cents per crate on both cars, which complainant accepted. Later 
on the same day, complainant was notified by Mr. O’Neil that re- 
spondent wished to change its decision and allow a 35-cent per crate 
reduction on one car and divert the other car, to which complainant 
agreed. Complainant alleges in its complaint, and in its opening state- 
ment of facts, that on February 26 it found car RD 20100 had been 
diverted and that at 9:00 a. m., on that day, in reliance upon the in- 
formation received the previous evening from the broker, and prior to 
any notification that respondent wished to withdraw from the settle- 
ment, it paid the draft on car RD 32690 and had the car diverted. 

The record contains copies of numerous telegrams, letters, teletype 
messages, and reports of telephone conversations taking place between 
the parties after arrival of the two cars at Detroit. These may be 
summarized by the following letter of April 5, 1947, addressed by Mr. 
H. M. O’Neil of the W. A. White Brokerage Company to respondent, 
for whose account the sale had been made: 

* “You will recall we had quite a bit of controversy about these cars. On these 
particular cars I talked with Mr. Wagner three times the afternoon of March 
25th, endeavoring to get them accepted and straightened out to everyone’s sat- 


isfaction. 

“You will recall in our second conversation on the phone Mr. Wagner agreed 
to grant 50¢ allowance on both cars, which we finally settled, and I wired you 
accordingly, as the original agreement was that Scanlan would take RD 32690 
basis 35¢ allowance and you would divert RD 20100 elsewhere, or he would take 
both cars basis 50¢ per crate allowance. 
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“After wiring you that we had settled both cars basis 50¢ per crate allowance 
you called me by phone about 6:00 P. M., and advised that you were placing 
RD 20100 elsewhere, however, we were to go ahead and settle with Scanlan 
basis 35¢ per crate on RD 32690, which we did. 

“Now I understand you have denied making any adjustment on RD 32690, and 
refused to air mail him check for this allowance, per your statement to me over 
the phone. Please advise if this is correct so we can handle accordingly. If 
you have already sent your check you can disregard this letter.” 

In its answer, respondent denies the existence of any settlement agree- 
ment with complainant, and states the agreement in question was not 
authorized. But there is no doubt that at one stage of the negotiations, 
at least, respondent offered, through its broker, to make the allowance 
in question. This is evident from the following copy of telegram 
addressed on February 25, 1947, by respondent to the broker: 

“REFONE OKAY SCANLAN .50 ALLOWANCE SURELY CAN ACCEPT .35 
ALLOWANCE BUT IF UNABLE SETTLE OTHERWISE OKAY .50 RD 32690 
RD 20100 WILL AIRMAIL CHECK.” 

In further support of its contentions as to the existence of the settle- 
ment agreement, complainant submitted, with its Opening Statement 
of Facts, the affidavit of Harold M. O’Neil, Manager of the Detroit, 
Michigan, office of the W. A. White Brokerage Company. The brok- 
er’s affidavit recites the incidents of the settlement negotiations sub- 
stantially as outlined in the broker’s letter of April 5, 1947, to re- 
spondent quoted above. More specifically, the affidavit, after setting 
forth the telegram of February 25, 1947, from respondent to the broker, 
quoted above, states that: 

“7, * * * prior to receipt of this telegram at Detroit, at approximately 
6:00 P. M. on February 25, 1947, your deponent received a telephone call from 
Mr. Wagner, in which Mr. Wagner advised that he desired to change the basis 
of settlement, and that he would divert car SFRD 20100 elsewhere ahd adjust 
the complaint of Peter S. Scanlan & Sons on car SFRD 32690 by making an 
allowance of 35¢ per crate. That your deponent immediately communicated 
with Mr. Dan Scanlan by phone and this offer of settlement by Mr. Wagner was 


accepted by Mr. Scanlan. 
“8. That, subsequently, another telegram was received from the Jan Wagner 


Sales Company, reading as follows: 

““REFONE DISREGARD PREVIOUS WIRE SOLD BOTH CARS ELSE- 
WHERE WE DIVERTING PLEASE REMOVE ALL TRACES INSPECTION 
RD 20100 RD 32690.’ ” 

Complainant has established by a preponderance of the evidence an 
offer by respondent and an acceptance by complainant, resulting in a 
valid settlement agreement providing that complainant would accept 
the celery contained in car RD 32690 and respondent would remit to 
complainant an allowance of 35¢ per crate on the 500 crates. Respond- 
ent was not at liberty to cancel or modify this contract without com- 
plainant’s consent. Complainant paid the draft and accepted the car, 
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but respondent has failed and refused to pay the allowance. It is 
concluded that respondent’s failure and refusal to pay the allowance, 
amounting to $175, is a violation of § 2 of the act, for which complain- 
ant should be awarded reparation with interest. 

The facts and circumstances set forth herein should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $175, with interest thereon at 5 percent 
per annum from March 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
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COURT DECISIONS 


Unirep Srares v. Tue Tettinc-Bette Vernon Co., a Corporation, 
et al. (U.S. D.C. N. D. Ohio, E.D.). Decided January 1948. 


DISTRICT COURT, N. D. OHIO, EASTERN DIVISION 
Civil Action No. 25283 


Preliminary Mandatory Injunction Granted—Compliance With Milk Order 
While Its Validity Questioned 


Motion for preliminary mandatory injunction to compel milk handlers, subject 
‘ to Order No. 75 regulating the handling of milk in the Cleveland Milk 
Marketing area, to pay the respective contributions into the administrative 
fund to continue the program during the course of the litigation which 
challenges the validity of the order, granted, since it is apparent from the 
Congressional enactments and the Supreme Court’s pronouncement in 
Ruzicka, v. United States (329 U. S. 287) that once a marketing order is put 
into effect compliance is contemplated even while the validity of the order is 
being determined by the courts, and the hazard of a complete breakdown of 
the elaborately worked out plan for the regulation of a large economic 
enterprise is ample justification for the equitable relief requested by the 


Government.* 


Freep, J. 


Order number 75 promulgated by the Secretary of Agriculture for 
the Cleveland Milk Marketing area has been the subject matter of 
numerous hearings in several actions in this Court. No useful pur- 
pose would be served by an extended memorandum in respect of the 
plaintiff’s motion. 

The injunction sought in the instant action is to compel milk handlers 
to pay their respective contributions into the administrative fund to 
continue the program during the course of the litigation which chal- 
lenges the validity of the order. The power of the Court to grant a 
mandatory injunction, in view of the numerous decided cases, cannot 
be questioned. 

It is apparent from the Congressional enactments and the Supreme 
Court’s pronouncement in Ruzicka vs. United States (329 U. S. 287), 
that once a marketing order is put into effect compliance is contem- 
plated even while the validity of the order is being determined by the 
Courts. 

The disruptive effect on the Marketing of milk in this area by failure 
to provide administrative funds for the program may be so violent 
during the pendency of the review of the Secretary’s finding as to 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Hd. 
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warrant the remedy prayed for by the plaintiff. The hazard of a 
complete breakdown of the elaborately worked out plan for the regula- 
tion of a large economic enterprise is ample justification for the 
equitable relief asked by the Government. 

The motion for preliminary mandatory injunction is granted. 
Order to pay to the Market Administrator will be issued. 


Sawyer e¢¢ al. v. Pasxorr e¢ al.; Same v. Petsaxorr et al., 74 F. 
Supp. 24.* Decided October 29, 1947. 


DISTRICT COURT, W. D. PENNSYLVANIA 
Civil Action Nos. 2697, 2715 


Sufficiency of Evidence Relating to Performance of Contract for Jury— 
Denial of Motions for New Trial 


Where the evidence of plaintiffs’ performance of oral contracts under which 
defendants sold potatoes to plaintiffs was contradicted by witnesses of the 
defendants, held, that the evidence raised a substantial issue of fact for 
the determination by a jury and, therefore, the defendants’ motions for 
a new trial should be denied. 

Two actions, the first by T. C. Sawyer and T. C. Sawyer, Jr., partners, trading 
as Tom Sawyer & Son, and the second by E. M. Sawyer against Harry Paskoff 
and others, partners, trading as Paskoff Bros. & Company, to recover under the 
Perishable Agricultural Commodities Act of 1930, wherein the defendants filed 


motions for a new trial. 
Motions denied. 


Edward R. Lawrence, of Pittsburgh, Pa., for plaintiffs. 
Harvey A. Miller, of Pittsburgh, Pa., for defendants. 


McVicar, District Judge. 


These two actions were originally brought before the Secretary 
of Agriculture of the United States under what is known as the 
Perishable Agricultural Commodities Act of 1930, 7 U.S. C. A. § 499a 
et seq. From his decision an appeal was taken to this Court in both 
cases. 

After the first trial here, the jury rendered a verdict in favor of 
the plaintiff in each case. Motions for a new trial were granted. On 
second trial, the jury returned a verdict in favor of the plaintiff in each 
case and each case is now before us on defendants’ motions for a new 
trial. A number of reasons are assigned. 

At the oral argument defendants contended that they should have 
requested binding instructions in their favor at the trial, on the ground 


*° A. D. 355, sustained.— Ed. 
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that there was no evidence of defendants’ liability to submit to the 
jury. This contention cannot be sustained. 

The plaintiff in each case made an oral contract by which defendant 
sold to plaintiff, in one case, 17 cars of potatoes and in the other case, 
3 cars of potatoes. The contract specified that the potatoes should 
be United States Grade No. 1 Irish potatoes at point of shipment, 
Bellcross, N. C. There was evidence of plaintiffs’ compliance with 
his contract from the certificates of the U. S. Government Inspectors, 
which, under the Act, is made prima facie evidence. There was also 
evidence to support plaintiffs’ performance of their contracts from 
the plaintiffs themselves, from the County Farm Agent Thomas M. 
‘Carr and also from Doctor Neilson, Pathologist. This evidence, al- 
though contradicted by witnesses of defendants, raised a substantial 
issue of fact for the jury’s determination. The other reasons assigned 
are without merit. 

The motions for a new trial should be refused. 





INDEX-DIGEST OF AGRICULTURE DECISIONS 
Avuaust 1948 
PACKERS AND STOCKYARDS ACT, 1921 


A. D. 
CEASE AND DEsIst No. 
Making false entries and false statements of fact in re- 
spondent’s annual reports 1841 644 
1842: 649; 1843: 654; 1844: 658; 1845: 663; 1846: 668; 
1847: 673; 1848: 676; 1849: 680; 1850: 685; 1851: 691; 
1852: 696; 1853: 702; 1854: 707; 1855: 712; 1856: 717; 
1857: 726; 1858: 730; 1859: 734; 1860: 739; 1861: 743; 
1862: 749; 1863: 754; 1864: 758; 1865: 763; 1866: 770; 
1867: 775; 1868: 781; 1869: 786; 1870: 792 
Where, in a disciplinary proceeding, respondent, a regis- 
tered dealer under the act, engaged in the business of 
buying and selling livestock at the Union Stock Yards, 
Chicago, Illinois, posted as a stockyard, was charged 
in the complaint with violating the act by making 
false entries and false statements of fact, in his annual 
reports, resulting from misstatements of items of ex- 
pense or profit incident to his business, and by failing 
to keep proper records, it is held, that, looking at the 
case as a whole, a suspension of respondent’s regis- 
tration is not required, but he is ordered to cease and 
desist from making annual reports which do not 
correctly disclose the information required to be set 
out in registrant’s annual reports, and since his 
records do not meet the requirements of the act he is 
ordered to keep accurate and complete records as fully 
and correctly disclose all transactions involved in his 
businese.. .<. 2.56 1837: 625; 1838: 629; 1839: 634; 638 
DIsMISSAL 
Failure to Sustain Allegations in Complaint of False Entries 
and False Statements of Fact Made in Respondent’s 
Annual Reports 
Where, in a disciplinary proceeding, respondent, a regis- 
tered dealer under the act, engaged in the business of 
buying and selling livestock at the Union Stock 
Yards, Chicago, Illinois, posted as a stockyard, was 
charged in the complaint with violating the act by 
making false entries and false statements of fact in 
his annual report and by failing to keep proper records, 
it is held, that, in view of the findings and conclusions 
reached herein, no suspension of his registration ap- 
pears to be warranted, and the allegations in the com- 
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DisMissaL—Continued 
Failure to Sustain Allegations in Complaint of False Entries 
and False Statements of Fact Made in Respondent’s 
Annual Reports—Continued 


EVIDENCE 


plaint that the respondent made false entries and false 
statements of fact, in his annual reports, resulting 
from misstatements of items of expense or profit inci- 
dent to his business, should be dismissed, but respond- 
ent is ordered to keep such accounts, records and 
memoranda as fully and correctly disclose all trans- 
actions involved in his business, including as to each 
item of expense, the date, amount, purpose, and to 
whom paid 1834: 612; 1835: 617; 


Failure to sustain allegations in complaint of false entries and 
false statements of fact made in respondent’s annual 


1834: 614; 1835: 619; 


RatTEs AND CHARGES 
Modification of Prior Orders 
Since the parties are agreed and no objection has been 


ReEcorpDs 


filed the order of May 12, 1947, as modified and ex- 
tended by the orders of November 18, 1947, and May 
5, 1948, is further modified so as to authorize the 
changes requested in the petition filed by respondent 


on June 9, 1948, and, for good cause shown, this order 
shall become effective in less than 30 days, namely, 
on the eleventh day from the date hereof 


Order to keep accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in respond- 
Gnbreumusitee. est. See 2 es ee ee 


1835: 619; 1836: 623; 1837: 627; 1838: 631; 1839: 636; 
1841: 644; 1845: 663; 1846: 668; 1847: 673; 1848: 676; 
1849: 680; 1850: 685; 1851: 691; 1852: 696; 1853: 702; 
1854: 707; 1855: 712; 1856: 717; 1857: 726; 1858: 730; 
1859: 734; 1860: 739; 1861: 743; 1862: 749; 1863: 754; 
1864: 758; 1865: 763; 1866: 770; 1867: 775; 1868: 781; 
1869: 786; 1870: 792 


REGISTRATION 
Suspension of 
Where, in a disciplinary proceeding, respondent, a regis- 


tered dealer under the act, engaged in the business of 
buying and selling livestock at the Union Stockyards, 
Chicago, Illinois, posted.as a stockyard, was charged 
in the complaint with violating the act by making false 
entries and false statements of fact, in his annual re- 
ports, resulting from misstatements of items of expense 
or profit incident to his business, it is ordered that, in 
view of the findings and conclusions reached herein, 


1833 


1834 


623 


611 


614 





7 A.D. INDEX-DIGEST OF AGRICULTURE DECISIONS 853 


Aveust 1948 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION—Continued AD 
Suspension of—Continued No. Page 
respondent’s registration should be suspended for 10 
days beginning on the effective date of this order, and 
he is directed to cease and desist from making annual 
reports which do not correctly disclose the information 
required to be set out in registrants’ annual re- 
DOWG rs: 6. 3 nc ced ent ae eae 1842: 647; 1843 651 


Where, in a disciplinary proceeding, respondent, a regis- 
tered dealer under the act, engaged in the business of 
buying and selling livestock at the Union Stockyards, 

621 Chicago, Illinois, posted as a stockyard, was charged 
in the complaint with violating the act by making false 
entries and false statements of fact, in his annual re- 
ports, resulting from misstatements of items of expense 

623 or profit incident to his business, it is ordered that, in 
view of the findings and conclusions reached herein, 
respondent’s registration should be suspended for 15 
days beginning on the effective date of this order, and 
he is directed to cease and desist from making annual 
reports which do not correctly disclose the information 
required to be set out in registrants’ annual reports_. 1844 656 

Where, in a disciplinary proceeding, respondent, a reg- 
istered dealer under the act, engaged in the business 
of buying and selling livestock at the Union Stock- 

611 yards, Chicago, Illinois, posted as a stockyard, was 
charged in the complaint with violating the act by 
making false entries and false statements of fact, in 
his annual reports, resulting from misstatements of 

B14 items of expense or profit incident to his business, it is 
ordered that, in view of the findings and conclusions 
reached herein, respondent’s registration should be 
suspended for 10 days beginning on the effective date 
of this order, and he is directed to cease and desist 
from making annual reports which do not correctly 
disclose the information required to be set out in reg- 
istrant’s annual reports, and to keep accurate and 
complete records as fully and correctly disclose all 
transactions involved in his business. ----_--------- 1841 642 

Where, in a disciplinary proceeding, respondent, a reg- 
istered dealer under the act, engaged in the business of 
buying and selling livestock at the Union Stockyards, 
Chicago, Illinois, posted as a stockyard, was charged 
in the complaint with violating the act by making 
false entries and false statements of fact, in his annual 
reports, resulting from misstatements of items of ex- 
pense or profit, it is ordered that, in view of the find- 


Page 
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ings and conclusions reached herein, respondent’s reg- 
istration should be suspended for 15 days beginning 
on the effective date of this order, and he is directed to 
cease and desist from making annual reports which 
do not correctly disclose the information required to 
be set out in registrant’s annual reports, and to keep 
accurate and complete records as fully and correctly 

disclose all transactions involved in his business 661 
1846: 666; 1847: 670; 1848: 674; 1849: 678; 1850: 682 
Where, in a disciplinary proceeding, respondent, a regis- 
tered dealer under the act, engaged in the business 
of buying and selling livestock at the Union Stock- 
yards, Chicago, Illinois, posted as a stockyard, 
was charged in the complaint with violating the act 
by making false entries and false statements of fact, 
in his annual reports, resulting from misstatements 
of items of expense or profit incident to his business, 
it is ordered that, in view of the findings and conclu- 
sions reached herein, respondent’s registration should 
be suspended for 20 days beginning on the effective 
date of this order, and he is directed to cease and 
desist from making annual reports which do not cor- 
rectly disclose the information required to be set out 
in registrants’ annual reports, and to keep accurate 
and complete records as fully and correctly disclose 

all transactions involved in his business 688 
1852: 694; 1853: 699; 1854: 704; 1855: 710; 1856: 715; 
1857: 723; 1858: 727; 1859: 731; 1860: 736; 1861: 741 
Where, in a disciplinary proceeding, respondent, a regis- 
tered dealer under the act, engaged in the business of 
buying and selling livestock at the Union Stockyards, 
Chicago, Illinois, posted as a stockyard, was charged 
in the complaint with violating the act by making false 
entries and false statements of fact, in his annual 
reports, resulting from misstatements of items of 
expense or profit incident to his business, it is ordered 
that, in view of the findings and conclusions reached 
herein, respondent’s registration should be suspended 
for 25 days beginning on the effective date of this 
order, and he is directed to cease and désist from 
making annual reports which do not correctly disclose 
the information required to be set out in registrants’ 
annual reports, and to keep accurate and complete 
records as fully and correctly disclose all transactions 

involved in his business 746 
1863: 751; 1864: 755; 1865: 761 
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Where, in a disciplinary proceeding, respondent, a 
registered dealer under the act, engaged in the 
business of buying and selling livestock at the Union 
Stockyards, Chicago, Illinois, posted as a stockyard, 
was charged in the complaint with violating the act 
by making false entries and false statements of fact, 
in his annual reports, resulting from misstatements of 
items of expense or profit incident to his business, it 
is ordered that, in view of the findings and conclusions 
reached herein, respondent’s registration should be 
suspended for 30 days beginning on the effective date 
of this order, and he is directed to cease and desist 
from making annual reports which do not correctly 
disclose the information required to be set out in 
registrants’ annual reports, and to keep accurate and 
complete records as fully and correctly disclose all 
transactions involved in his business______.-------- 1866 767 
1867: 773; 1868: 778; 1869: 783; 1870: 789 
SUSPENSION OF REGISTRATION 
Making false entries and false statements of fact in respond- 
ent’s annual reports 
1842: 649; 1843: ; : 658; 1845: 663; 1846: 668; 
1847: 673; 1848: : : 680; 1850: 685; 1851: 691; 
1852: 696; 1853: : : 707; 1855: 712; 1856: 717; 
1857: 726; 1858: 730; 1859: 734; 1860: 739; 1861: 743; 
1862: 749; 1863: 754; 1864: 758; 1865: 763; 1866: 770; 
1867: 775; 1868: 781; 1869: 786; 1870: 792 
VIOLATION OF ACT 
Making false entries and false statements of facts in respond- 
CONE ANAOAL WANA os oon os oe eee 627 
1838: 631; 1839: 636; 1840: 640; 1841: 644; 1842: 649; 
1843: 654; 1844: 658; 1845: 663; 1846: 668; 1847: 673; 
1848: 676; 1849: 680; 1850: 685; 1851: 691; 1852: 696; 
1853: 702; 1854: 707; 1855: 712; 1856: 717; 1857: 726; 
1858: 730; 1859: 734; 1860: 739; 1861: 743; 1762: 749; 
1863: 754; 1864: 758; 1865: 763: 1866: 770; 1867: 775; 
1868: 781; 1869: 786; 1870: 792 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE OF COMMODITY 
Liability of seller for breach of warranty after, by buyer 1873 805 
AucTION SALE 
Justification for, to Minimize Damages 
Where respondents, in defending a proceeding against 
them for damages suffered due to their failure to ship 
a car of oranges in accordance with the contract of pur- 
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chase and sale, claimed that the complainant failed to 
use due diligence when it sold the oranges at auction, 
it is held, that, where the seller breached the contract 
by supplying oranges decayed beyond tolerance, the 
sale at auction was reasonable and prudent to mini- 
mize the damages 1873 802 
CANCELLATION OF CONTRACT 
Failure to show 1875 813 
ConTRacT OF PuRCHASE AND SALE 
Failure to show cancellation of 1875 813 
Liability of Seller for Breach of Warranty After Acceptance 
by Buyer 
Where the purchaser of a carload of oranges under con- 
tract diverted the shipment to its customer, 
thereby taking title to the produce, it is held, that, 
in a proceeding by the buyer to recover damages for 
failure to deliver oranges which complied with the 
contract specifications, acceptance of title by the 
buyer does not ordinarily discharge the seller 
from liability in damages for breach of warranty of 
quality, and complainant is entitled to reparation-_ _- 
Settlement agreement relacing to compromise deduction 
from purchase price 
DAMAGES 
Measure of, based on— 
contract price less freight, cost of reconditioning and 
WAING OL ROGUOGBNONE Ws. os boca ceeeeceues 
deficit in disposing of shipment 
Decay Beronp TOLERANCE 
Breach of warranty 
DEFAULT 
Admission of facts alleged in complaint by 
1874: 809; 1877: 822; 1881: 837; 1882: 840 
Waiver of hearing by 
1874: 809; 1877: 822; 1881: 837; 1882: 840; 1883: 842 
DIsMIssAL 
Failure to Show Lack of Performance of Duty 
Where complainant, under contract to purchase from 
respondent a carload of unclassified apples ‘‘under 
initial ice,” claimed that the shipment was not iced at 
the first regular icing station and this resulted in ab- 
normal deterioration for which loss complainant seeks 
an award of reparation, held, that the evidence shows 
it is customary in October to ice at Denver because of 
cool temperatures from loading point, and, since the 
shipment was held by carrier at Denver two days 
after icing, it is reasonable to assume that the condi- 
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tion of the fruit was due to failure to re-ice between 
Denver and Providence, and, therefore, the complaint 
should be dismissed 794 
EVIDENCE 
Facts failing to show— 
cancellation of contract 813 
lack of performance of duty under contract 798 
modification of contract 818 
Facts showing— 
compromise agreement entered into between parties___- 845 
sale made on “shipping point acceptance final’’ basis___ 827 
Failing to ice at first regular icing station not shown as proxi- 
mate cause of damage 798 
Failure to sustain burden of proof as to lack of suitable 
shipping condition 813 
INHERENT DEFECTS 
Failure to prove commodity delivered was inherently 
defective 
RECONSIDERATION 
Extension of Time for Filing Petition for 
Where respondent’s petition for reopening and recon- 
sideration was not filed within 10 days after service 
of the order, but respondent represented that the delay 
was due to illness of one of the partners, the time for 
filing is extended and the petition is entertained as 
though filed within time 
REJECTION OF COMMODITY 
Lack of right of, in sale based on “shipping point acceptance 


Waiver of right to claim relief for any breach of contract by - - 
REOPENING OF PROCEEDING 
Denial of Request for 
Where respondent requested reopening a default more 
than four months after the default for the reason 
that failure to file an answer was due to inadvertence, 
the request is denied because not filed within a rea- 
sonable time and good cause for reopening the default 
is not shown 
REPARATION 
Breach of Warranty 
Where complainant purchased a carload of oranges from 
respondents with a shipper’s guarantee of soundness 
for decay within 5 percent and inspection at destina- 
tion showed the oranges contained an average of 17 
percent blue mold rot and other damage and com- 
plainant accepted the shipment, sold the oranges at 
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auction and incurred a deficit in disposing of the fruit, 
it is held that respondents violated section 2 of the act 
by furnishing a car of oranges which failed to conform 
to the contract specifications and therefore com- 
plainant is entitled to an award of reparation for the 
loss sustained consisting of the amount paid to 
respondents by complainant for the oranges plus the 
deficit suffered by complainant in disposing of the 
shipment 
Failure to Pay Balance of Purchase Price 

Where complainant alleged a sale of a carload of potatoes 
to respondent who accepted delivery but paid only a 
small part of the agreed purchase price therefor, and 
respondent failed to answer the complaint, it is held 
that, in accordance with the rules of practice, re- 
spondent’s failure to answer the complaint constitutes 
an admission that the facts alleged therein are true, 
and a waiver of hearing, and reparation should be 
awarded complainant for the balance of the purchase 


Where complainant proved its sale and delivery to 
respondent of one truckload of potatoes, for which 
respondent paid a part of the purchase price, but 
refused to pay the balance thereof for the alleged 
reason that the potatoes were inherently defective, 
held, that respondent failed to prove by a preponder- 
ance of the evidence that the potatoes delivered by 
complainant were inherently defective, and respond- 
ent’s failure to pay the balance of the purchase price is 
a violation of the act for which reparation should be 
awarded complainant 

Where confirmations of sale provided that potatoes were 
to contain “no soft rot” but complainant contended 
that a strict application of this special agreement was 
not intended but this was not conceded by respondent 
who reconditioned the potatoes and sold them for the 
account of complainant to whom net proceeds were 
remitted, it is held, that there was no proof of modifi- 
cation of the contract, and since respondent offered no 
sound basis for computing damages, it is liable for the 
contract price less freight, cost of reconditioning and 
value of potatoes lost 

Failure to Pay Compromise Deduction from Purchase Price 

Where the preponderance of the evidence showed that 
a& compromise agreement was entered into by the 
parties providing for the allowance by respondent- 
seller of a deduction from the purchase price upon 
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acceptance of a car of celery by complainant-buyer, 
and it is shown that complainant accepted the celery 
and paid the draft covering the original purchase price, 
but that respondent has failed to remit the deduction 
agreed upon, held, that respondent’s failure to pay is 
a violation of section 2 of the act for which reparation 
should be awarded complainant 
Failure to Pay Purchase Price 

Where complainant alleged a sale of a truckload of 
oranges to respondent who accepted delivery and 
transported the oranges in interstate commerce from 
Florida to Pennsylvania but failed to pay the agreed 
purchase price therefor and failed to answer the com- 
‘plaint, it is held, that in accordance with the rules of 
practice, respondent’s failure to answer the complaint 
constitutes an admission of the facts alleged therein 
and a waiver of hearing, and reparation should be 
awarded complainant for the purchase price, with 
interest 

Where complainant alleged that respondent failed to 
pay the price agreed upon for a carload of potatoes 
delivered and accepted by him, stopped payment on 
his check given in settlement, and respondent failed 
to answer the complaint, it is held, that respondent’s 
failure to make prompt payment of the agreed price 
for the potatoes was in violation of section 2 of the 
act, and his failure to answer the complaint is deemed 
to be an admission of the facts alleged therein, and, 
reparation should be awarded complainant in the 
amount of the agreed purchase price 

Where complainant seeks reparation for the purchase 
price of two carloads of lettuce sold and received by 
respondent, and respondent alleges that the lettuce 
was not of the grades warranted and was deteriorated 
when received, and that a new contract was entered 
into whereby respondent was to handle the lettuce 
for complainant’s account, held, that the lettuce was 
of the grades warranted when shipped, respondent 
failed to sustain the burden of showing that the 
lettuce was not in suitable shipping condition, and 
the evidence failed to show that complainant agreed 
to a cancellation of the contract and, therefore, repara- 
tion should be awarded complainant in the amount of 
the purchase price 

Where it is alleged that complainant sold and delivered to 
respondent one truckload of potatoes, but that re- 
spondent has failed and refused to pay the purchase 
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price thereof, and where respondent failed to file an 
answer in the proceeding, held, that respondent’s 
failure to answer constitutes an admission of the facts 
alleged in the complaint and respondent’s failure to 
pay the purchase price is a violation of the act for 
which reparation should be awarded complainant---- 838 
Where it is alleged that complainant sold and delivered 
to respondent three carloads of peaches, and that re- 
spondent accepted the peaches but has failed and re- 
fused to pay therefor, and where respondent failed to 
file an answer to the complaint, held, that respondent’s 
failure to answer constitutes an admission of the al- 
legations of the complaint, and respondent’s failure 
to pay the purchase price is a violation of section 2 of 
the act for which reparation should be awarded 
complainant 799 
Where it is alleged that complainant sold and delivered 
to respondent two truckloads of onions and that 
respondent has failed and refused to pay the balance 
of the purchase price, and where respondent failed to 
file an answer in the proceeding, held, that respon- 
dent’s failure to answer constitutes an admission of the 
allegations of the complaint, and respondent’s failure 
to pay the remainder of the purchase price is a viola- 
tion of the act for which reparation should be awarded 
complainant 836 
Unlawful Rejection 
Where respondent-buyer refused to accept delivery, 
because of alleged breach of contract, of a carload of 
cantaloups sold to it on a “shipping point acceptance 
final” basis which was thereafter diverted by re- 
spondent-seller to a larger market in an effort to 
resell the produce to better advantage but the resale 
was made approximately two days later at a sub- 
stantial loss, it is held, that respondent under the sale 
on “shipping point acceptance final’ basis had no 
right of rejection, and waived the right to claim relief 
for any breach of contract, and complainant was 
warranted in diverting the cantaloups to a larger 
market in an effort to minimize the loss and is entitled 
to recover damages in the amount of the loss sustained 
823 
“Suppinc Point ACCEPTANCE FINAL” 
Lack of right of rejection of commodity sold on basis of - ~~. 827 
SurTaBLeE SHippinc ConDITION 
Failure to sustain burden of proof as to lack of 813 
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Breach of warranty 1873 805 

Failure to pay— 
balance of purchase price 1876: 818; 1877: 822; 1880 834 
compromise deduction from purchase price 845 
purchase price 801 

1874: 809; 1875: 813; 1881: 837; 1882: 840; 1883: 842 
Unlawful rejection 827 
WARRANTIES 
Breach of, because of decay beyond tolerance 805 
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CompiiaNce Wits Mitk ORDER 

Preliminary mandatory injunction compelling compliance with milk 

order while its validity questioned, Civil Action No. 25283 
“OrverR No. 75 (Cleveland, Ohio) 
Injunction 
Compliance With Milk Order While its Validity Questioned 

Motion for preliminary mandatory injunction to compel 

milk handlers, subject to Order No. 75 regulating the 

handling of milk in the Cleveland Milk Marketing area, 

to pay the respective contributions into the administrative 

fund to continue the program during the course of the 

litigation which challenges the validity of the order, 

granted, since it is apparent from the Congressional enact- 

ments and the Supreme Court’s pronouncement in Ruzicka 

v. United States (329 U. S. 287) that once a marketing 

order is put into effect compliance is contemplated even 

while the validity of the order is being determined by the 


courts, and the hazard of a complete breakdown of the 
. elaborately worked out plan for the regulation of a large 
economic enterprise is ample justification for the equitable 
relief requested by the Government, Civil Action No. 25283. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


EvIDENCE 
Sufficiency of, Relating to Performance of Contract, for Jury 

Where the evidence of plaintiffs’ performance of oral contracts 
under which defendants sold potatoes to plaintiffs was con- 
tradicted by witnesses of the defendants, held, that the evidence 
raised a substantial issue of fact for the determination by a 
jury and, therefore, the defendants’ motions for a new trial 
should be denied, 74 F. Supp. 24 
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